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JUDGES  OF  THE 
COURTS  OF  APPEALS  OF  OHIO. 


Hon.  REYNOLDS  R.  KINKADE,  Chief  Justice.* 
Hon.  albert  H.  KUNKLE,  Secretary.* 


FIRST  DISTRICT 

Counties— Butler,  Clermont,  Clinton,  Hamilton  and  Warren. 

Hon.  Edward  H.  Jones Hamilton 

Hon.  Oliver  B.  Jones Cincinnati 

How.  Frank  M.  Gorman Cincinnati 

SECOND  DISTRICT 

Counties-Champaign,   Clark,   Darke,   Fayette,   Franklin,    Greene, 
Madison,  Miami,  Montgomery,  Preble  and  Shelby. 

Hon.  H.  L.  Ferneding Dayton 

Hon.  Albert  H.  Kunkle Springfield 

Hon.  James  I.  Allread Greenville 

THIRD  DISTRICT 

Counties— Allen,  Auglaize,  Crawford,  Defiance,  Hancock,  Hardin, 

Henry,   Logan,   Marion,   Mercer,   Paulding,   Putnam, 

Seneca,  Union,  Van  Wert  and  Wyandot, 

Hon.  Phil  M.  Crow Kenton 

Hon.  Walter  H.  Kinder Findlay 

Hon.  T.  T.  Ansberry* Defiance 

Hon.  James  E.  Robinson  •  * Marysville 

Hon.  Kent  W.  Hughes  * Lima 

*  ChoBen  for  the  judicial  year  beginning  January  1,  1916. 

"Resigned  January  10,  1916. 

•Assumed  office  January  10,  1916,  vice  Judge  T.  T.  Ansberry, 
resigned. 

*Term  of  appointment  expired  November  22,  1916. 

'  Assumed  office  November  22,  1916,  vice  Judge  James  E.  Rob- 
inson. 
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iv     JUDGES  OF  THE  COURTS  OF  APPEALS. 

FOURTH  DISTRICT 

Counties  —  Adams,   Athens,   Brown,    Gallia,  Highland,   Hocking, 

Jackson,  Lawrence,  Meigs,  Pickaway,  Pike,  Ross, 

Scioto,  Vinton  and  Washington, 

Hon.  Edwin  D.  Sayre Athens 

Hon.  Festus  Walters Circleville 

Hon.  Matthew  F.  Merriican' Gallipolis 

Hon.  WnxiAM  H.  Middlbton  ^ Waverly 

FIFTH  DISTRICT 

Counties  —  Ashland,  Coshocton,  Delaware,  Fairfield,  Holmes,  Knox, 

Licking,  Morgan,  Morrow,  Muskingum,  Perry,  Rich" 

land.  Stark,  Tuscarawas  and  Wayne, 

Hon.  Robert  S.  Shields Canton 

Hon.  Louis  K.  Powell Mt.  Gilead 

Hon.  Lewis  B.  Houck Mt.  Vernon 

SIXTH  DISTRICT 

Counties — Erie,  Fulton,  Huron,  Lucas,  Ottawa,  Sandusky, 
Williams  and  Wood, 

Hon.  Silas  S.  Richards Qyde 

Hon.  Charles  E.  Chittenden Toledo 

Hon.  Reynolds  R.  Kinkade Toledo 

SEVENTH  DISTRICT 

Counties^Ashtabula,  Belmont,  Carroll,  Columbiana,  Geauga,  Guern- 
sey, Harrison,  Jefferson,  Lake,  Mahoning,  Monroe, 
Noble,  Portage  and  Trumbull, 

Hon.  William  H.  Spence Lisbon 

Hon.  John  Pollock St  Clairsville 

Hon.  Willis  S.  Metcalfe Chardon 

EIGHTH  DISTRICT 

Counties^-Cuyahoga,  Lorain,  Medina  and  Summit, 

Hon.  Walter  D.  Meals — , Qeveland 

Hon.  Charles  R.  Grant Akron 

Hon.  Alfred  G.  Carpenter Qeveland 


•  Term  of  appointment  expired  November  20,  1916. 
'Assumed  office  November  20,  1916,  vice  Judge  Matthew  F. 
Merriman. 
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RULES  OF  PRACTICE 

OP 

COURTS  OF  APPEALS  OF  OHIO 


RULEL 

BILLS  OF  EXCEPTIONS. 

Only  SO  much  of  the  evidence  shall  be  embraced 
in  a  bill  of  exceptions  as  may  be  necessary  to  present 
clearly  the  questions  of  law  and  fact  involved  in 
the  rulings  to  which  exceptions  are  reserved,  and 
such  evidence  as  is  embraced  therein  shall  be  set 
forth  in  condensed  and  narrative  form,  save  that  if 
either  party  desires  it,  or  the  court  or  judge  so  di- 
rects, any  part  or  all  of  the  evidence  shall  be  repro- 
duced verbatim. 

Bills  of  exceptions  must  be  printed  or  type- 
written. Each  page  must  be  numbered  at  the  foot, 
and  there  must  be  marginal  references  to  the  ex- 
ceptions relied  upon. 

Each  bill  of  exceptions  shall  contain  a  full  index, 
and  in  no  case  shall  it  be  folded  or  rolled.  Any 
failure  to  comply  with  these  requirements  will  be 
deemed  sufficient  reason  for  disregarding,  or  strik- 
ing from  the  files,  the  bill  of  exceptions,  unless  good 
reasons  be  shown  for  such  failure. 

RULE  II. 

TRANSCRIPTS. 

The  transcript  of  the  journal  entries  required  to 
be  filed,  shall  contain  the  entries  arranged  in  the 
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VI  RULES  OF  PRACTICE. 

order  they  appear  on  the  journal,  with  the  date  and 
term  of  court  of  each  entry;  and  the  proper  cer- 
tificate of  the  clerk  of  the  court  shall  be  attached 
at  the  end  of  such  transcript. 

RULE  m. 

CONTINUANCES. 

An  application  for  the  continuance  of  a  cause 
shall  be  by  motion,  supported  by  affidavit;  and  if 
the  continuance  is  asked  for  on  the  ground  of  in- 
ability to  procure  the  testimony  of  an  absent  wit- 
ness, the  party  making  the  application  must  state 
in  his  affidavit  what  he  expects  to  prove  by  such 
witness,  and  also  by  what  acts  of  diligence  he  has 
endeavored  to  procure  the  testimony  of  such  wit- 
ness. If  the  court  finds  the  testimony  material,  and 
that  due  diligence  has  been  used,  such  cause  may 
be  continued,  unless  the  opposite  party  consents  to 
the  reading  of  such  affidavit  in  evidence,  in  which 
case  the  trial  may  proceed  and  such  affidavit  be 
read  on  the  trial,  and  treated  as  the  deposition  of 
the  absent  witness. 

RULE  IV. 

PRESERVATION  OF  RECORDS  AND  FILES. 

The  clerk  of  the  court  shall  be  answerable  for  all 
records  belonging  to  his  office  and  all  papers  filed 
therein.  They  shall  not  be  taken  from  his  custody 
except  with  his  consent,  unless  otherwise  directed 
by  the  court  or  a  judge  thereof,  and  the  clerk  shall, 
in  all  cases,  take  the  receipt  of  the  attorney  so  re- 
ceiving such  records  or  papers. 

All  records  and  papers  must  be  returned  to  the 
custody  of  the  clerk  whenever  requested  by  him, 
and  in  all  cases  at  least  three  days  before  submis- 
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RULES  OF  PRACTICE.  vii 

sion  of  the  cause,  and  shall  so  remain  until  it  is 
decided.  Parties  and  their  attorneys  shall  at  all 
reasonable  and  proper  times  have  access  to  such 
records  and  papers  for  inspection.  They  may  pro- 
cure copies  from  the  clerk,  on  paying  the  proper 
fees  therefor,  or  may  make  their  own  copies. 

All  pleadings  originally  filed  in  the  common  pleas 
court  shall  be  arranged  in  the  order  of  their  filing, 
unfolded  and  attached  together  with  temporary  or 
loose  leaf  binding  and  covers,  with  the  transcript 
required  by  Rule  II  as  the  first  document,  to  serve 
as  an  index. 

RULE  V. 

ARGUMENTS  ON  MOTIONS. 

No  oral  argument  upon  any  motion  shall  occupy 
longer  than  fifteen  minutes  on  a  side,  unless  the 
court,  for  special  reasons,  to  be  assigned  before  the 
hearing,  shall  extend  the  time. 

RULE  VI. 

ARGUMENTS  ON   ERROR. 

The  attorney  representing  the  plaintiff  in  error 
shall,  in  a  brief  and  concise  manner,  state  his  case 
and  the  errors  complained  of,  and  each  party  shall 
have  not  to  exceed  one  hour  for  the  oral  presenta- 
tion of  the  cause,  unless  the  court,  for  special 
reasons,  to  be  assigned  immediately  after  the  state- 
ment of  the  case,  shall  extend  the  time. 

RULE  VIL 

ARGUMENTS  ON  APPEAL. 

In  appeal  cases,  after  the  evidence  is  all  in,  argu- 
ments of  counsel  may  be  limited  to  such  time  as  the 
court  in  its  discretion  may  deem  right  and  proper. 
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viii  RULES  OF  PRACTICE. 

RULE  VIIL 

BRIEFS. 

Unless  otherwise  ordered  by  the  court  or  a  judge 
thereof,  briefs  shall  be  filed  as  follows: 

Counsel  for  plaintiff  in  error  shall,  within  fifteen 
days  after  filing  petition  in  error,  or  bill  of  ex- 
ceptions, as  provided  by  General  Code  11572,  file 
with  the  clerk  three  printed  or  typewritten  copies  of 
a  brief  containing  a  statement  of  the  questions  pre- 
sented and  a  succinct  statement  of  so  much  of  the 
cause,  referring  to  the  pages  of  the  record,  as  is 
necessary  to  show  how  the  questions  arise  together 
with  a  statement  of  the  authorities  relied  upon. 

Upon  failure  of  plaintiff  in  error  to  file  briefs  as 
herein  required,  unless  good  cause  be  shown  to  the 
contrary,  the  cause  will  be  dismissed  for  want  of 
prosecution,  or  otherwise  disposed  of  at  the  dis- 
cretion of  the  court. 

Within  fifteen  days  thereafter,  but  not  later  than 
five  days  before  the  submission  of  the  cause,  counsel 
for  defendant  in  error  shall  file  like  briefs,  and 
briefs  in  reply  thereto  shall  be  filed  within  five  days 
thereafter. 

With  briefs  shall  be  filed  proof  of  service  of  copy 
thereof  upon  opposite  parties  or  their  counsel. 

An  application  for  extension  or  shortening  of 
time  in  which  to  file  briefs  in  any  cause  must  be  by 
motion. 

At  least  one  copy  of  each  brief  filed  in  causes  in 
which  the  court  has  final  jurisdiction  shall  remain 
with  the  files;  all  other  briefs  may  be  withdrawn 
after  the  cause  has  been  decided. 
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RULE  IX. 

JOURNAL  ENTRIES. 

Counsel  for  the  party  in  whose  favor  an  order, 
decree  or  judgment  is  rendered,  shall,  within  five 
days  thereafter,  unless  further  time  be  given  by  the 
court,  prepare  the  proper  journal  entry  and  submit 
the  same  to  counsel  of  the  opposite  party,  who 
shall  approve  or  reject  the  same  within  two  days 
after  its  receipt  by  him.  All  objections  to  proposed 
journal  entries  shall  be  in  writing,  and  may  be  an- 
swered in  writing.  No  oral  arguments  will  be 
heard  in  the  settlement  of  journal  entries.  When 
approved  by  all  parties  or  their  counsel,  or  by  the 
court,  the  entry  shall  be  furnished  at  once  to  the 
clerk,  who  shall  forthwith  enter  the  same  upon  the 
journal.  Upon  failure  to  comply  with  this  rule,  un- 
less good  reasons  be  shown  to  the  contrary,  the 
cause  may  be  dismissed. 

RULEX. 

FINDING  OF  FACTS. 

The  party  requesting  a  finding  of  facts  shall, 
within  ten  days  after  the  order,  judgment  or  decree 
is  rendered,  unless  further  time  be  given  by  the 
court,  prepare  the  finding  of  facts  and  submit  the 
same  to  opposite  counsel,  and  within  five  days  after 
receipt  by  him  the  same  shall  be  submitted  to  the 
court,  together  with  his  objections  thereto,  if  any, 
and  suggestions,  in  writing;  for  want  of  a  strict 
compliance  with  this  rule,  unless  good  cause  be 
shown  to  the  contrary,  the  clerk  shall  enter  a  gen- 
eral finding  instead  of  a  finding  of  facts. 
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X  RULES  OF  PRACTICE. 

RULE  XL 

ADOPTION  AND  SUSPENSION  OF  RULES. 

The  judges  of  the  several  districts  may  adopt 
such  rules  upon  questions  of  practice,  not  covered 
by  the  foregoing  rules,  or  as  to  the  time  of  filing 
briefs,  as  they  may  deem  expedient. 

RULE  XIL 

REPORTS  OF   CASES. 

No  case  shall  be  reported  for  publication  except 
such  as  may  be  selected  by  the  several  Courts  of 
Appeals,  or  by  a  majority  of  the  Judges  thereof. 
Whenever  it  has  been  thus  decided  to  report  a  case 
for  publication  the  syllabus  thereof  shall  be  pre- 
pared by  the  judge  delivering  the  opinion,  and  ap- 
proved by  a  majority  of  the  members  of  the  court ; 
and  the  report  may  be  per  curiam,  or  if  an  opinion 
be  reported,  the  same  shall  be  written  in  as  brief 
and  concise  form  as  may  be  consistent  with  a  clear 
presentation  of  the  law  of  the  case.  Opinions  for 
permanent  publication  in  book  form  shall  be  fur- 
nished to  the  official  reporter  of  the  Court  of  Ap- 
peals and  to  no  other  person.  Only  such  cases  as 
are  hereafter  reported  in  accordance  with  this  rule 
shall  be  recognized  by  and  receive  the  official  sanc- 
tion of  the  Court  of  Appeals. 

RULEXIIL 

REHEARINGS. 

No  motion  can  be  made  or  heard  for  a  rehearing. 
Applications  for  a  rehearing  must  be  made  at  the 
same  term  at  which  the  decision  is  announced,  and 
within  thirty  days  after  such  announcement,  unless 
further  time  is  granted  by  special  leave  given  dur- 
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RULES  OF  PRACTICE.  xi 

ing  the  term.  The  application  must  be  typewritten 
and  confined  strictly  to  reasons  for  a  rehearing. 
One  copy  shall  be  sent  to  each  judge  and  to  each 
of  opposing  counsel.  Proof  of  service  of  copies 
upon  opposite  counsel  must  accompany  the  applica- 
tion. 

No  reargument  of  the  cause  on  such  application 
will  be  permitted.  In  all  cases  where  the  term  ends 
within  thirty  days  after  decision  is  rendered,  an 
application  for  rehearing  will  be  noted  as  of  course. 

RULE  XIV. 

NOTICE  OF  MOTIONS. 

No  motion  will  be  heard  until  proof  of  notice  to 
Opposite  counsel  of  the  filing  and  time  for  hearing 
such  motion  is  filed  with  the  clerk. 

RULE  XV. 

MANDAMUS. 

A  writ  of  mandamus,  unless  otherwise  specially 
ordered,  shall  be  served  on  or  before  the  second 
Monday  next  after  the  date  thereof;  and  the  writ 
shall  command  the  defendant,  or  defendants,  to  re- 
turn and  answer  the  same  on  or  before  the  third 
Saturday  after  said  second  Monday  at  the  place  of 
the  holding  of  the  court,  to  be  named  in  the  writ. 
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Act  of  February  26,  1824  (22  O.  L.,  123).    Wills,  how  contested? 

•     in  chancery.    Slemmons  v.  Toland,  204. 
Act  of  Juiy  3,  1837   (1  Vict.,  C.  26,  Sec.  9).     How  wills  made. 

Slemmons  v.  Toland,  206. 
Act  of  March  11',  1853  (51  O.  L..  57).    Establishing  code  of  civfl 

procedure.     Slemmons  v.  Toland,  204. 
Act   of  March  14,  1853    (51   O.  L.,  173).     How  wills   contested- 

Slemmons  v.  Toland,  204. 
Act  of  April  23,  1902  (95  O.  L.,  229).    Policemen's  pension  fund; 

who  beneficiaries.    State,  ex  rel.,  v.  Holmes,  7. 
Act  of  April  20,  1904  (97  O.  L,,  248).    Policemen's  pension  fund; 

who  beneficiaries.    State,  ex  rel.,  v.  Holmes,  7. 
Act  of  March  22,  1906  (98  O.  L.,  89).    Fixing  salaries  of  county 

officers.    Talbott  v.  State,  ex  rel.,  262. 
Act   of  June  29,  1906   (34  U.  S.  Stats,  at  Large,  596,  c.  3592). 

Naturalization;  jurisdiction  of  courts.    In  re  Vura,  334. 
Act  of  June  29,  1906  (34  U.  S.  Stats,  at  Large,  600).    Naturaliza- 
tion fees.    Talbott  v.  State,  ex  rel.,  262. 
Act  of  April  5,  1910  (36  U.  S.  Stats,  at  Large,  291).    Amending 

federal  employers*  liability  act;  jurisdiction.     Casebolt  v.  K. 

&  M.  Ry.  Co..  431. 
Act  of  April  16,  1913  (103  O.  L„  369).    Mechanics'  liens.    Lumber 

Co.  V.  Paper  Mill  Co.,  253. 

Section  5,  Article  1,  Constitution.    Right  of  trial  by  jury.    City  or 
Canton  v.  Pryke,  368.    State,  ex  rel.,  v.  Fassig,  486. 

Section  5,  Article  1,  Constitution,  1912.  Verdict  by  three-fourths 
of  jury.    Slemmons  v.  Toland,  201. 

Section  10,  Article  1,  Constitution.  Right  of  accused  to  meet  wit- 
nesses face  to  face.    Dawson  v.  State,  130. 

Section  10,  Article  1,  Constitution,  1912.  Former  jeopardy.  Crow- 
ley V.  State,  51. 

Section  19,  Article  1,  Constitution.  Of  the  inviolability  of  private 
property.    Winchell  v.  Village  of  Dennison,  105. 

Section  26,  Article  2,  Constitution.  What  laws  to  have  uniform 
operation.  Cline  v.  Martin  et  al.,  97.  State,  ex  rel.,  v.  Rafferty, 
464. 
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Section  33,  Article  2,  Constitution,  1912.    Mechanics'  and  builders' 

liens.    Lumber  Co.  v.  Paper  Mill  Co.,  255. 
Section  35,  Article  2,  Constitution,  1912.    Workmen's  compensation. 

State,  ex  rel.,  v.  Fassig,  480. 
Section   3,   Article   6,    Constitution,    1912,     Public   school   system. 

Cline  V.  Martin  et  al.,  90.    Wogoman  v.  Bd.  of  Edn.,  383. 
Section  1,  Article  10,  Constitution.    County  and  township  officers. 

Cline  V.  Martin  et  al.,  92.    Wogoman  v.  Bd.  of  Edn.,  382. 
Section  2,  Article  10,  Constitution.    County  officers;  when  elected. 

Cline  V.  Martin  et  al.,  92.    Wogoman  v.  Bd.  of  Edn.,  382. 
Section  7,  Article  10,  Constitution.    Local  taxation.    State,  ex  rel., 

V.  Rafferty,  464. 
Section  2,   Article   12,   Constitution.     Taxation  by  uniform   rule. 

State,  ex  rel.,  v.  Rafferty,  464. 

Section  8,  Article  1,  U.  S.  Constitution.     Naturalization.     In  re 

Vura,  335. 
Section  1,  Article  4,  U.  S.  Constitution.     Full  faith  and  credit  to 

be  given  acts  and  records  of  every  other  state.    Cunningham 

V.  Cunningham,  323. 
Section  1,  Article  14,  Amendments  to  U.  S.  Constitution.     Equal 

protection  of  laws.    State,  ex  rel.,  v.  Fassig,  487. 

Section  110,  General  Code.  Extradition;  demand  must  be  made 
in  good  faith.    In  re  Williams,  61. 

Section  114,  General  Code.  Extradition;  jiearing  before  judge. 
In  re  Williams,  55. 

Section  486-17a,  General  Code  (106  O.  L.,  412).  Civil  service; 
removals;  appeal.    Landrey  v.  Harmon,  Mayor,  217. 

Section  549,  General  Code  (103  O.  L.,  816).  Public  utilities  com- 
mission; jurisdiction  to  review  orders.  Chillicothe  Rd.  Co.  v. 
N.  &  W.  Ry.  Co.,  151. 

Section  588,  General  Code.  Public  utilities  commission;  crossing 
gates.    Chillicothe  Rd.  Co.  v.  N.  &  W.  Ry.  Co.,  151. 

Section  614-67,  General  Code.  Public  utilities  commission;  man- 
damus or  injunction  by.  Chillicothe  Rd.  Co.  v.  N.  &  W.  Ry. 
Co.,  151. 

Section  1153,  General  Code.  Justice  of  peace;  jurisdiction;  un- 
lawful sale  of  fertilizer.    State,  ex  rel.,  v.  Renz,  423. 

Section  1261-34,  General  Code  (103  O.  L.,  222).  Saloon  licenses; 
to  whom  not  granted.    Brewing  Co.  v.  Beall,  280. 

Section  1261-36,  General  Code  (103  O.  L.,  223).  Saloon  licenses; 
statements  by  applicants;  location.    Brewing  Co.  v.  Beall,  280. 

Section  1261-38,  (General  Code  (103  O.  L.,  224).  Saloon  licenses; 
uniformity;  contents.    Brewing  Co.  v.  Beall,  280. 
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Section  1261-51,  General  Code  (103  O.  L.,  231).    Saloon  licenses; 

removal  of  location.    Brewing  Co.  v.  Beall,  281. 
Section  1296-11,  Revised  Statutes.    Fees,  costs,  etc,  shall  be  for 

use  of  county.    Talbott  v.  State,  ex  rel.,  266. 
Section  1296-28,  Revised  Statutes.    County  officers;  salaries  shall 

be  instead  of  fees.    Talbott  v.  State,  ex  rel.,  266. 
Section  1465-73,  General  Code  (103  O.  L.,  82).    Workmen's  com- 
pensation; liability  of  employer.    State,  ex  rel.,  v.  Fassig,  482. 
Section  1465-74,  General  Code  (103  O.  L.,  82).    Workmen's  com- 
pensation; noncomplying  employers;  employe  to  proceed,  how. 

State,  ex  rel.,  v.  Fassig,  479. 
Section  1466,  General  Code  (103  O.  L.,  408).    Judges  of  supreme 

court;  number.    State,  ex  rel.,  v.  Davies  et  al.,  45. 
Section  1647,  (General  Code.    Juvenile  court;. affidavit;  delinquent, 

etc.,  children.    Orphan  Asylum  v.  Soule,  67. 
Section   1648,   General   Code.     Juvenile  court;  citation,   warrant, 

contempt.    Orphan  Asylum  v.  Soule,  67. 
Section  1687,  General  Code  (103  O.  L.,  417).    Disqualification  of 

judge.    Ashland  Bank  v.  Houseman,  165. 
Section  1692,  Revised  Statutes.    Streets;  establishment,  etc.    Vroo* 

man  v.  City  of  Toledo,  225. 
Section  2252,  General  Code.    Additional  compensation  for  common 

pleas  and  superior  court  judges.    State,  ex  rel.,  v.  Rafferty,  463. 
Section  2263,   Revised   Statutes.     Streets;   establishment;   assess- 
ment.   Vrooman  v.  City  of  Toledo,  225. 
Section  2264,   Revised    Statutes.     Streets;   establishment;   special 

assessments;  Toledo.    Vrooman  v.  City  of  Toledo,  225. 
Section   2395,    (jeneral    Code.     County   commissioners;    number. 

State,  ex  rel.,  v.  Davis  et  al.,  44. 
Section  2397,   General   Code.     County  commissioners;   vacancies. 

State,  ex  rel.,  v.  Davis  et  al.,  44. 
Section    2403,    General    Code.     County   commissioners;    quorum. 

State,  ex  rel.,  v.  Davis  et  al.,  44. 
Section  2413,  General  Code.    County  commissioners;  compensation 

of  employes.    Mad  River  Tp.  v.  Road  Machinery  Co.,  309. 
Section  2435-1,  General  Code.    County  commissioners;  light,  heat 

and  power  contracts.    Mad  River  Tp.  v.  Road  Machinery  Co., 

309. 
Section  2436,  (general   Code.     County  commissioners;   rebuilding 

property  destroyed  by  fire.    Mad  River  Tp.  v.  Road  Machinery 

Co.,  309. 
Section  2461,  General  Code.    County  commissioners;  appeal  from 

decision.    Landrey  v.  Harmon,  Mayor,  218. 
Section  2922,  General  Code.    Taxpayer  may  institute  suit,  when. 

State,  ex  rel,  v.  Rafferty,  463, 


Digitized  by 


Google 


xxxvi         STATUTES  CONSTRUED,  ETC. 

Section  2977  et  seq,.  General  Code.  Salaries  of  county  officers; 
fees.    Talbott  v.  State,  ex  reU  263. 

Section  2996,  General  Code.  Salaries  of  county  officers  shall  be 
instead  of  fees.    Talbott  v.  State,  ex  rel.,  265. 

Section  3275,  General  Code.  Township  trustees  may  purchase  road 
machinery.    Mad  River  Tp.  v.  Road  Machinery  Co.,  198. 

Section  3490,  Revised  Statutes.  Roads;  motor  vehicles;  duty  on 
meeting.     Allen  v.  Smith,  284. 

Section  3629,  General  Code.  Streets;  establishment,  etc.  Vrooman 
v.  City  of  Toledo,  225. 

Section  3812,  General  Code.  Assessments;  three  methods  of  com- 
putation.   Winchell  v.  Village  of  Dennison,  107. 

Section  3836,  General  Code.  Assessments ;  improvement  on  petition 
of  abutting  owners.    Winchell  v.  Village  of  Dennison,  103. 

Section  4351,  2  U.  S.  Comp.  Stats.,  1913.  Naturalization;  juris- 
diction of  courts.    In  re  Vura,  334. 

Section  4372,  2  U.  S.  Corap.  Stats.,  1913.  Naturalization  fees. 
Talbott  V.  State,  ex  rel.,  263. 

Section  4414,  General  Code.  Justice  of  peace;  jurisdiction;  viola- 
tion of  health  laws.    State,  ex  rel.,  v.  Renz,  423. 

Section  4416,  General  Code.  Violation  of  health  laws;  prosecu- 
tions.   State,  ex  rel.,  v.  Renz,  423. 

Section  4417,  General  Code.  Violation  of  health  laws;  jury  trial. 
State,  ex  rel.,  v.  Renz,  423. 

Sections  4616  to  4631,  General  Code.  Police  relief  fund;  pensions. 
State,  ex  rel.,  v.  Holmes,  1. 

Section  4684,  General  Code  (104  O.  L.,  133).  Schools;  county 
school  district  defined.    Cline  v.  Martin  et  al.,  101. 

Section  4728  et  seq..  General  Code  (104  O.  L.,  136).  County 
boards  of  education;  election,  qualification,  powers  and  duties. 
Cline  V.  Martin  et  al.,  93.    Wogoman  v.  Bd.  of  Edn..  380. 

Section  4728-1,  General  Code  (104  O.  L.,  136).  Schools;  how 
districts  to  cast  vote  for  members  of  county  board.  Gine 
v.  Martin  et  al.,  93. 

Section  4729,  Ckneral  Code  (104  O.  L.,  136).  Schools;  when 
members  of  county  board  elected  and  term.  Cline  v.  Martin 
et  al.,  94. 

Section  4735  et  seq.,  General  Code  (104  O.  L.,  138).  Schools; 
rural  and  village;   districts.    Cline  v.  Martin  et  al.,  90. 

Section  4736,  Gieneral  Code  (104  O.  L.,  138).  Schools;  powers 
and  duties  of  county  board.    Cline  v.  Martin  et  al.,  91. 

Section  5162,  Revised  Statutes.  Summoning  and  impaneling  grand 
jury.    Lynch  v.  State.  21. 

Section  5167,  Revised  Statutes  (90  O.  L.,  133).  Drawing  and  sum- 
moning grand  jurors.    Lynch  v.  State,  21. 
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Section  5660,  General  Code.  Certificate  that  funds  available  and 
unappropriated.    Mad  River  Tp.  v.  Road  Machinery  Co.,  198. 

Section  6308,  General  Code.  Motor  vehicles ;  jurisdiction  in  actions 
against  owners.    Murdock  v.  Saum,  250. 

Section  6828-3,  General  Code  (104  O.  L.,  15).  Conservancy  peti- 
tion ;  amendments.    Miami  County  v.  Deeds,  410. 

Section  6828-6,  General  Code  (104  O.  L.,  16).  Conservancy  dis- 
trict; organization;  district  in  more  than  one  county.  Miami 
County  V.  Deeds,  411. 

Section  7563,  General  Code.  Guard  rails  for  county  bridge  or  ap- 
proach thereto.    Commissioners  v.  Brown,  394. 

Section  7564,  General  Code.  Hedge  fence  for  county  bridge  or 
approach  thereto.    Commissioners  v.  Brown,  394. 

Section  7565,  General  Code.  Hedge  fence  or  guard  rail^  for  county 
bridge  or  approach;  liability  of  county.  Commissioners  v. 
Brown,  402. 

Section  8029,  General  Code.  Adoption;  effect  of  order  of  court. 
Kroff  V.  Amrhein  et  al.,  40. 

Section  8030,  General  Code.  Adoption;  rights  and  obligations  of 
child.    Kroff  v.  Amrhein  et  al.,  38. 

Section  8031,  General  Code.  Infants;  parents  may  be  summoned 
before  probate  court,  when.    Orphan  Asylum  v.  Soule,  67. 

Section  8143,  General  Code.  Negotiable  instruments;  qualified  in- 
dorsement.   Bederman  v.  Otisville  State  Bank,  178. 

Section  8157,  General  Code.  Negotiable  instruments;  holders  in 
due  course.    Bank  v.  Litt,  443. 

Section  8306,  General  Code.  Usurious  interest;  how  treated. 
Clutch  V.  Ebright,  451. 

Section  8321,  General  Code  (103  O.  L.,  376).  Mechanics'  liens; 
priority.     Lumber  Co.  v.  Paper  Mill  Co.,  253. 

Section  8542,  General  Code.  From  what  time  mortgages  take 
effect.    Lumber  Co.  v.  Paper  Mill  Co.,  253. 

Sections  8573  and  8574,  (general  Code.  Descent  and  distribution; 
order  of  descent  of  real  estate.    Kroff  v.  Amrhein  et  al.,  40. 

Section  8945-1,  General  Code.  Trains  and  equipment;  headlight 
provisions.    Pennsylvania  Co.  v.  Gulling,  192. 

Section  10223,  Cjeneral  Code.  Justices  of  the  peace;  jurisdiction 
in  general.    Murdock  v.  Saum,  251. 

Section  10253,  General  Code.  Attachment;  affidavit;  ground. 
Haas  V.  Haas,  126. 

Section  10271,  (kneral  Code  (103  O.  L.,  567).  Garnishment;  per- 
sonal earnings.    Haas  v.  Haas,  126. 

Section  10272,  General  Code.  Garnishment  proceedings  in  action 
for  necessaries.    Haas  v.  Haas,  127. 
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Section  10273,  General  Code.    Garnishment;  amount  demanded  and 

how  often.    Haas  v.  Haas,  127. 
Section   10505,   General   Code.     How  wills   made.     Slemmons   v. 

Toland,  201. 
Section  10581,  General  Code.    Wills;  death  of  devisee  or  legatee. 

Owens  V.  Humbert,  Exrx.,  312. 
Section  11222,  General  Code.     Limitation  of  actions;  six  years; 

contracts  not  in  writing.    State,  ex  rel.,  v.  Holmes,  1. 
Section  11224,  General  Code.    Limitation  of  actions;  four  years; 

torts  not  arising  on  contracts.    State,  ex  rel.,  v.  Holmes,  9. 
Section   11233,   General   Code.     Limitation  of  actions;   saving  in 

case  of  reversals,  etc.    Cortesi  v.  Insurance  Co.,  109. 
Section  11237,  General  Code.    Action  defined.    Slemmons  v.  Toland, 

203. 
Section    11238,   General    Code.     Form   of   action.     Slemmons   v. 

Toland,  203. 
Section  11272,  General  Code.    Actions  against  corporations;  venue. 

Casebolt  v.  K.  &  M.  Ry.  Co.,  431. 
Section   11273,   General  Code.     Actions  against  railroads.;  venue. 

Casebolt  v.  K.  &  M.  Ry.  Co..  437. 
Section  11281,  General  Code.     Requisites  of  summons;  defaults. 

Ashland  Bank  v.  Houseman,  171. 
Section   11364,   General   Code.     Reversals  on  review;  substantial 

justice.    Allen  v.  Smith,  291. 
Section  11383,  General  Code.    Judgment  on  default    Ashland  Bank 

V.  Houseman,  172. 
Section  11419,  General  Code.    Summoning  and  impaneling  grand 

jury.    Lynch  v.  State,  21. 
Section   11436,  General  Code.     Conduct  of  criminal  trial;  array 

set  aside,  when.    Lynch  v.  State,  20. 
Section  11447,  General  Code.     How  conduct  of  trial  to  proceed. 

City  of  Canton  v.  Pryke,  365. 
Section   11448,   General  Code.     Conduct  of  trial;  view  by  jury. 

City  of  Canton  v.  Pryke,  365. 
Section  11455,  General  Code  (103  O.  L.,  11).    Verdict  by  three- 
fourths  of  jury.    Slemmons  v.  Toland,  201. 
Section  11588,  General  Code.    Judgments;  foreclosure;  property  to 

be  sold.    Stripe  v.  Fireproofing  Co.,  216. 
Section  11819,  General  Code.    Grounds  of  attachment    Dillon  v. 

Garment  Co.,  351. 
Section  11903,  General  Code.    Petition  in  action  for  land.    Stripe 

V.  Fireproofing  Co.,  214. 
Section  11987,  General  Code.     Divorce;  order  for  disposition  of 

children.    Orphan  Asylum  v.  Soule,  67. 
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Section  11988,  General  Code.  Divorce;  corroborative  evidence  re- 
quired.   Cunningham  v.  Cunningham,  324. 

Section  12079,  General  Code.  Who  may  contest  a  will.  Slemmons 
v.  Toland,  203. 

Section  12247,  General  Code.  Courts  of  appeals;  jurisdiction  in 
error.    In  re  Vura,  335. 

Section  12421,  General  Code.  Assault  with  attempt  to  commit 
rape.    Crowley  v.  State,  51. 

Section  12423,  General  Code.  Assault  and  battery.  Crowley  v. 
State,  51. 

Section  12475,  General  Code.  Conversion  of  property  by  bailee, 
etc.,  removing  from  county.    State,  ex  rel.,  v.  Renz,  421. 

Section  12519,  General  Code.'  Unlawfully  entering  grounds  of 
agricultural  association,  etc.    State,  ex  rel.,  v.  Renz,  423. 

Section  12520,  General  Code.  Prosecution  for  unlawfully  entering 
grounds  of  agricultural  association,  etc  State,  ex  rel.,  v.  Renz, 
423! 

Section  13008,  General  Code.  Failure  to  provide  for  illegitimate 
child.    Elem  v.  State,  12.- 

Section  13049,  General  Code.  Sabbath  desecration;  theatrical  per- 
formance.   Myers  v.  State,  156. 

Section  13423,  General  Code.  Justices  of  peace;  special  jurisdic- 
tion.   State,  ex  rel.,  v.  Renz,  423. 

Section  13432,  General  Code,  Justices  of  peace;  juries.  State,  ex 
rel.,  V.  Renz,  421. 

Section  13511,  General  Code.  Proceedings  before  magistrate.  State, 
ex  rel.,  v.  Renz,  423. 

Section  13659,  General  Code.  Who  competent  to  testify;  husband 
and  wife.    Lynch  v.  State,  24. 
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ANNOTATIONS  OF  AFFIRMANCES,  RE- 
VERSALS, ETC.,  BY  THE  SUPREME 
COURT  OF  OHIO. 


Ashland  Bank  &  Savings  Co.  et  al.  v.  Houseman  (165).  Motion 
to  certify  record  overruled,  February  15,  1916. 

Burton  Preston  Co.  v.  The  National  Granite  Co.  (117).  Motion 
to  certify  record  overruled,  May  23,  1916. 

Casebolt  v.  The  Kanawha  &  Michigan  Ry.  Co.  (431).  Motion  to 
certify  record  overruled,  November  28,  1916. 

Cline  v.  Martin  et  al.  (90).  Judgment  affirmed,  July  1,  1916,  94 
Ohio  St,  420  (opinion). 

Commissioners  of  Belmont  County  v.  Brown  (394).  Motion  to 
certify  record  overruled.  November  14.  1916. 

Cortesi  et  al.  v.  Firemen's  Fund  Insurance  Co.  (109).  Motion  to 
certify  record  overruled.  May  23,  1916. 

County  of  Miami  et  al.  v.  Deeds  et  al.  (408).  Motion  to  certify 
record  overruled,  November  28,  1916. 

Crawford  v.  Merrell,  Trustee,  et  al.  (146).  Motion  to  certify 
record  overruled.  May  16,  1916. 

Crowley  v.  The  State  of  Ohio  (48).  Judgment  affirmed,  February 
29,  1916.  94  Ohio  St.,  88  (opinion). 

Dever  v.  The  Reeves  Engineering  Co.  (77).  Motion  to  certify 
record  overruled,  December  11,  1915. 

DuBois,  Admr.,  v.  Schell  (30).  Judgment  affirmed,  February  29, 
1916,  Schell  v.  DuBois,  Admr.,  94  Ohio  St.,  93  (opinion). 

Kroff  v.  Amrhein  et  al.'  (37).  Judgment  affirmed,  May  29.  1916, 
94  Ohio  St.,  282  (opinion). 

Mad  River  Township  v.  The  Austin- Western  Road  Machinery  Co. 
(298).    Motion  to  certify  record  overruled.  October  17,  1916. 

Murdock  v.  Saum  (250).  Motion  to  certify  record  overruled,  June 
4,  1915. 

Myers  v.  The  State  of  Ohio  (156).  Motion  to  certify  record  over- 
ruled, April  25,  1916. 

Pennsylvania  Co.  v.  Gulling  (183).  Motion  to  certify  record  over- 
ruled, May  9.  1916. 

Peters,  Admx.,  v.  Howenstein  et  al.  (160).  Motion  to  certify  rec- 
ord overruled,  and  motion  by  defendant  in  error  to  dismiss 
petition  in  error  sustained,  May  29,  1916. 

(xli) 
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State,  ex  rcl.  Delaney,  v.  Holmes,  President,  et  al.  (1).  Judgment 
affirmed,  November  9,  1915,  Holmes,  etc.,  v.  State,  ex  rel,  De- 
laney, 93  Ohio  St.,  480  (on  authority). 

State,  ex  rel.  Turner,  Atty.  Gen.,  v.  Fassig  (479).  Judgment 
affirmed,  January  23,  1917,  95  Ohio  St., (opinion). 

Stripe  V.  National  Fireproofing  Co.  (210).  Motion  to  certify 
record  overruled,  June  6,  1916. 

Tratnik  v.  Kalish  et  al  (258).  Motion  to  certify  record  overruled, 
February  15,  1916. 

Vrooman  et  al.  v.  The  City  of  Toledo  et  al.  (230).  Motion  to 
certify  record  overruled,  October  5,  1915. 

West  Side  Lumber  &  Mfg.  Co.  v.  The  Lancaster  Paper  Mill  Co. 
et  al.  (253).  Motion  to  certify  record  overruled,  February  1, 
1916,  sub  nomine  Graham,  Trustee,  v.  The  Lancaster  Paper 
Mill  Co.  et  al 

Wogoman  v.  Board  of  Education  of  Perry  Township  et  al.  (380). 

Judgment  affirmed,  December  12,  1916,  95  Ohio  St.,  (on 

•  authority). 
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CASES 

ARGUED  AND  DETERMINED 

IN  THE 

COURTS  of  APPEALS  of  OHIO 


The  State,  ex  rel.  Delaney,  v.  Holmes, 
President,  et  al. 

Poiiet  pensions — Sections  4616  to  4631,  General  Code— Suspension 
of  payment — By  board  acting  without  authority  —  Mandamus 
proper  remedy  —  Laches— Statute  of  limitations— Six  years 
—Section  11222,  General  Code, 

L  Acquiescence  in  the  action  of  a  person  or  official  board  can- 
not be  charged  where  the  person  or  board  taking  such  action 
was  without  power  or  jurisdiction  to  act. 

2.  Where  a  member  of  the  police  force  has  been  retired  for  dis- 
ability and  placed  on  the  pension  roll,  and  is  thereafter  sus- 
pended from  said  roll  by  a  board  acting  without  authority, 
hb  right  of  action  for  a  writ  of  mandamus  to  compel  the  issu- 
ance of  a  warrant  for  the  pension  of  which  he  was  thus  de- 
prived is  by  analogy  limited  to  the  six  years  from  the  time 
when  his  right  of  action  accrued. 

9.  A  pension  being  in  the  nature  of  a  gratuity  there  is  no  legal 
liability  for  its  payment  which  can  be  enforced  in  an  action 
for  money,  but  the  remedy  for  recovery  of  a  pension,  payment 
of  which  has  been  wrongfully  discontinued,  is  by  mandamus. 

(Decided  June  7,  1915.) 

In  Mandamus:    G)urt  of  Appeals  for  Hamil- 
ton county. 
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Ohio  Appellate  Reports. 


State,  ex  rel.,  v.  Holmes.  [5  Ohio 

Mr.  Denis  F.  Cash  and  Mr.  Henry  T.  Hunt,  for 
relator. 

Mr.  Walter  M.  Schoenle,  city  solicitor,  and  Mr. 
Saul  Zielonka,  assistant  city  solicitor,  for  re- 
spondents. 

Gorman,  J.  The  relator,  Jeremiah  Delaney, 
brings  this  action  in  mandamus  to  require  the  re- 
spondents, trustees  of  the  police  relief  fund  of  the 
city  of  Cincinnati,  to  draw  their  order  on  the  treas- 
urer of  the  city  for  the  sum  of  $6,800  with  interest, 
the  amount  of  back  pensions  at  the  rate  of  $50  per 
month,  which  he  claims  to  be  due  him  since  Septem- 
ber, 1903. 

The  pleadings,  admissions  and  proof  disclose 
that  in  1887  the  relator*  became  a  member  of  the 
police  force  of  said  city  and  continued  actively  in 
the  service  until  1898,  when  he  was  obliged  to  dis- 
continue active  service  on  account  of  two  injuries 
received  while  in  the  service  in  the  line  of  his  duty ; 
that  on  February  13,  1900,  while  a  patrolman  in 
good  standing  in  said  force,  upon  the  recommenda- 
tion of  the  mayor  of  said  city  and  the  approval  of 
the  police  commissioners,  he  was  duly  retired  from 
active  service  by  reason  of  physical  disability  and 
placed  on  the  pension  rolls  of  said  city,  as  provided 
by  law;  that  at  that  time,  under  the  rules  and 
regulations  of  the  police  relief  fund,  duly  and 
legally  adopted  and  approved,  he  was  entitled  to 
a  pension  of  $50  per  month  for  life  to  be  paid 
monthly  on  the  orders  of  said  trustees,  drawn  on 
the  treasurer  of  said  city,  payable  out  of  said  fund ; 
that  said  trustees  thereupon  duly  and  legally 
granted  and  allowed  said  pension  of  $50  per  month 
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pursuant  to  the  rules  of  said  trustees,  and  there- 
upon said  pension  was  duly  and  regularly  paid 
him,  each  and  every  month  up  to  September,  1903, 
when  said  trustees  of  said  fund  refused,  omitted 
and  failed  to  pay  him  any  further  sums  on  account 
of  said  pension  and  have  since  failed,  refused  and 
neglected  to  pay  him  anything  whatsoever  as  and 
by  way  of  a  pension;  that  at  the  time  of  the  re- 
tirement of  Delaney  and  the  granting  of  his  pension 
he  was  in  the  state  of  Florida,  which  fact  was 
known  to  the  mayor  of  the  city  and  the  police  com- 
missioners and  trustees  of  said  fund;  and  that 
thereafter  and  up  to  the  present  time  he  has  con- 
tinued to  be  a  resident  and  elector  of  the  state  of 
Florida. 

It  was  shown  by  the  evidence  that  in  August, 
1903,  the -trustees  of  said  fimd  adopted  a  resolu- 
tion requesting  each  pensioner  retired  on  account 
of  physical  disability  to  be  examined  by  a  physician 
as  to  his  physical  condition  and  to  furnish  a  cer- 
tificate of  such  examination,  and  providing  that 
a  committee  to  be  appointed  by  September  1,  1903, 
ascertain  what  the  pensioners  are  doing  and  if 
they  are  still  entitled  to  pensions. 

On  September  8,  relator  was  cited  to  appear  be- 
.  fore  the  board  of  trustees  on  September  11,  and 
show  good  cause  why  his  pension  should  not  be 
discontinued.  At  that  time  Delaney  was  in  Florida. 
He  testified  that  he  received  no  notice  to  appear 
^d  that  he  could  not  have  reached  Cincinnati  on 
the  11th  of  September  if  he  had  in  due  course  re- 
ceived the  notice.  The  minutes  state  that  attorney 
Thomas  Darby,  representing  Delaney,  was  present 
on  September  11,  but  Delaney  testified,  and  his 
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testimony  is  uncontradicted,  that  he  never  author- 
ized Darby  to  appear  for  him. 

Certain  communications  were  received  from 
Florida  officials,  concerning  Delaney's  alleged  mis- 
conduct and  violation  of  the  laws  of  Florida,  which 
were  ordered  filed,  and  the  trustees  of  said  fund 
on  that  day  suspended  the  payment  of  Delaney's 
pension  and  ordered  an  investigation  to  be  made 
as  to  whether  or  not  his  pension  should  be  dis- 
continued. On  October  9,  1903,  the  payment  of 
Delaney's  pension  was  further  suspended  and  a 
committee  was  appointed  to  confer  with  the  mayor 
and  chief  of  police,  with  a  view  to  filing  charges 
against  him  to  cause  his  dismissal  from  the  force 
and  a  revocation  of  his  pension. 

A  committee  was  appointed,  and  on  November 
16,  1903,  reported  that  they  had  requested  an 
opinion  from  the  city  solicitor  as  to  the  proper 
method  of  procedure.  The  opinion  of  the  solicitor 
is  not  in  evidence.  The  committee  recommended 
that,  inasmuch  as  Delaney  failed  to  answer  sum- 
mons to  appear  before  the  board  of  trustees  and 
show  good  cause  why  his  pension  should  not  be 
revoked,  his  name  be  dropped  from  the  pension  roll. 
The  committee's  recommendation  was  not  adopted, 
but  on  that  date  further  payment  of  his  pension, 
was  again  suspended  until  such  time  as  he  show 
good  cause  why  his  pension  should  not  be  per- 
manently discontinued. 

On  December  7,  1903,  the  trustees  directed  a 
communication  to  be  addressed  to  county  solicitor 
Bryan,  of  Duval  county,  Florida,  stating  that  De- 
laney's  pension  was  suspended  because  he  had  for- 
feited his  residence  in  Cincinnati  by  becoming  a 
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resident  of  Florida,  thereby  removing  himself  from 
the  control  of  the  board  of  trustees,  and  that  his 
alleged  criminal  act  had  nothing  to  do  with  the 
action  of  the  board  in  the  matter. 

Nothing  further  occurred,  as  shown  by  the  min- 
utes of  the  trustees,  until  June  3,  1913,  when  De- 
laney  made  application  for  reinstatement  as  a  pen- 
sioner and  his  application  was  then  and  there  re- 
jected. On  October  1,  1914,  he  again  applied  to 
the  trustees  for  reinstatement,  and  on  January  7, 
1915,  the  trustees  refused  to  reverse  the  action  of 
the  previous  board  of  trustees.  Thereupon  this 
action  was  brought. 

The  law  governing  the  police  relief  fund  and  the 
granting  of  pensions  is  found  in  Sections  4616  to 
4631,  inclusive,  General  Code.  A  copy  of  the  rules 
of  the  trustees,  in  force  when  Delaney  was  placed 
on  the  retired  list  and  still  in  force  and  unchanged 
down  to  1905,  was  attached  to  the  reply  and  of- 
fered in  evidence  ("Exhibit  A"  Bill  of  Excep- 
tions). The  amount  of  pension  to  be  granted  is 
not  fixed  by  statute  but  by  the  rules  of  the  trustees. 

The  police  relief  fund  is  raised  and  maintained 
by  a  tax  levy  not  to  exceed  three-tenths  of  a  mill, 
by  donations,  fines  imposed  on  the  members  of  the 
force  in  disciplining  them,  contributions  from 
members  of  the  force,  proceeds  of  the  sales  of  un- 
claimed property  and  unclaimed  money  in  the  police 
department. 

The  board  of  trustees  had  no  power  or  authority, 
under  the  law  or  their  rules,  to  suspend  Delaney's 
pension  or  to  revoke  the  same.  Their  duties  are 
and  were  purely  ministerial.  State,  ex  rel  Roth- 
gery,  v.  Trustees  of  Firemen's  Pension  Fund,  20 
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C.  C,  N.  S.,  13.  The  constitution  and  by-laws  of 
the  Police  Relief  Association,  which  are  attached 
to  the  bill  of  exceptions  (Exhibit  A)  and  which 
constituted  the  rules  of  the  trustees  of  the  fund 
when  Delaney  was  placed  on  the  pension  rolls 
and  when  the  trustees  undertook  to  suspend 
the  payment  of  his  pension,  contain  no  pro- 
visions authorizing  such  action,  nor  is  there  any 
warrant  or  authority  under  the  statutes  governing 
this  fund,  which  would  authorize  the  trustees  of 
this  fund  to  suspend  or  revoke  anyone's  pension. 
By  rule  44  pensions  in  the  police  department  were 
to  be  granted  upon  the  recommendation  of  the 
mayor  or  board  of  directors,  and  the  approval  of 
the  police  commissioners,  and  when  so  granted  it 
was  the  duty  of  the  president  and  the  secretary  of 
the  board  of  directors,  together  with  the  president 
of  the  board  of  police  commissioners,  to  sign  and 
attest  monthly  warrants  for  pensions.  The  official 
notification  of  the  clerk  of  the  board  of  police  com- 
sioners  gave  the  proper  authority. 

By  rule  45  it  is  provided  that  pensions  may  cease 
on  restoration  to  duty  and  full  pay.  The  board  of 
police  commissioners,  under  the  law  and  the  rules, 
was  the  only  body  authorized  to  restore  a  pensioner 
to  duty  and  full  pay;  and  whenever  they  did  this 
the  clerk  of  the  commissioners  under  rule  45  should 
notify  the  directors  or  trustees  of  the  fund,  of  that 
fact,  and  thereupon  the  pension  should  cease  and 
the  officers  of  the  directors  or  trustees  should  cease 
signing  warrants  for  such  discontinued  pension. 

By  rule  46  any  member  of  the  police  force  who, 
while  in  the  performance  of  his  duty,  became,  or 
upon  examination  by  the  board  of  police  commis- 
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sioners  was  found  to  be,  physically  or  mentally 
permanently  disabled,  so  as  to  render  necessary  his 
retirement  from  all  services  in  the  police  depart- 
ment, upon  the  recommendation  of  the  mayor,  with 
the  approval  of  the  board  of  police  commissioners, 
should  be  allowed  a  pension  of  $40  a  month,  pay- 
able from  the  fund. 

By  rule  52  honorably  retired  members  of  the 
force  were  to  have  no  interest  in  the  fund  other 
than  that  provided  for  them  in  the  constitution  and 
by-laws,  and  they  were  not  to  be  subject  to  dues 
or  assessments. 

The  mayor  and  the  police  commissioners  were 
the  only  ones  who  had  authority  to  grant,  suspend 
or  revoke  pensions. 

By  the  provision  of  Section  4619,  General  Code, 
the  board  of  trustees  shall  administer  and  dis- 
tribute the  police  relief  fund. 

By  the  act  of  April  23, 1902  (95  O.  L.,  223,  229), 
paragraph  g,  the  rights  of  pensioned  members  were 
preserved  under  the  law  as  then  amended,  and  by 
the  act  of  April  20,  1904  (97  O.  L.,  241,  248), 
paragraph  g,  these  rights  were  again  recognized 
and  preserved.  On  November  20,  1905,  (minutes 
of  trustees,  pages  362-363),  the  amount  of  the 
monthly  pension  of  disabled  retired  members  was 
raised  to  $50  per  month,  and  that  rule  continues  in 
force  to  this  day.  Removal  from  the  state  of  Ohio 
under  the  law  and  the  rules  did  not  constitute  a 
forfeiture  of  the  pensioner's  rights.  While  the 
police  commissioners  and  the  mayor  might  have 
made  such  a  rule,  and  perhaps  the  trustees  of  the 
ftmd  might  also  have  promulgated  such  a  rule,  as 
a  matter  of  fact  no  such  rule  was  ever  adopted  by 
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anybody  having  any  connection  with  the  police  de- 
partment or  the  fund.  Neither  the  statutes  nor 
the  rules  have  made  violation  of  laws  or  criminal 
acts  or  conduct  on  the  part  of  the  pensioner  a  cause 
of  forfeiture  of  his  pension;  and  no  authority  is 
lodged,  by  statute  or  the  rules  of  the  trustees,  in 
the  board  of  trustees  of  the  fund  to  deprive  a  pen- 
sioner of  his  pension,  or  to  suspend  or  revoke  the 
same. 

Delaney's  pension  was  never  revoked  by  any- 
body. The  trustees  undertook  to  suspend  it  from 
time  to  time,  but  their  acts  in  this  regard  were 
without  aut}\ority  and  wholly  null  and  void  Such 
actions  of  the  trustees  had  no  more  eflFect  on  De- 
laney's  rights  than  if  they  had  been  taken  by  the 
city  treasurer  or  any  other  person  or  body.  There 
was  no  jurisdiction  in  the  board  of  trustees  to  sus- 
pend Delaney's  pension. 

It  is  urged  that  Delaney  had  misconceived  his 
remedy  and  that  he  has  an  adequate  remedy  at  law 
in  an  action  against  the  city  to  recover  the  amount 
of  his  withheld  pensions.  We  think  that  the  pen- 
sion being  a  gratuity,  there  is  no  legal  liability 
which  could  be  enforced  in  an  action  at  law  to  re- 
cover either  damages  for  breach  of  contract  or  for 
moneys  due.  His  remedy  is  in  mandamus,  and  he 
is  properly  before  this  court.  State,  ex  rel.  Roth- 
gery,  v.  Trustees  of  Firemen's  Pension  Fund,  20 
C.  C,  N.  S.,  13 ;  Karh  et  al.  v.  State,  ex  rel.,  54  Ohio 
St.,  383 ;  State,  ex  rel.  Holts,  v.  Com'rs  of  Henry 
County,  41  Ohio  St.,  423 ;  State,  ex  rel.  Weiss,  v. 
Keefer  et  al,  3  Ohio  App.,  426. 

Mandamus  is  now  held  to  be  a  civil  action  and 
may  therefore  be  subject  to  the  statute  of  Umita- 
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tions,  if  there  be  facts  to  show  that  the  statute  op- 
erates. State,  ex  rel.  Barker,  v.  Philhrick,  69  Ohio 
St.,  283. 

We  do  not  think  that  Delaney  is  chargeable  with 
laches  or  acquiescence  in  the  suspension  of  his  pen- 
sion, because  the  board  of  trustees  having  no  power 
to  suspend  his  pension  their  action  was  null  and 
void  and  there  was  no  legal  action  in  which  he  could 
acquiesce.  Before  one  can  be  charged  with  acquies- 
cence in  a  wrongful  action,  the  person  or  body 
taking  action  must  have  had  power  to  act,  and  have 
acted  wrongfully,  unjustly  or  without  proceeding 
properly.  There  can  be  no  acquiescence  where  the 
action  taken  is  without  jurisdiction  or  power. 
Where  there  is  no  power  to  act,  the  case  stands  as 
though  no  action  had  been  taken. 

We  think  this  case  is  ruled  by  the  case  above 
cited.  State,  ex  reL  Rothgery,  v.  Trustees  of  Fire- 
men's  Pension  Fund,  20  C.  C,  N.  S.,  13. 

We  hold,  however,  that  by  the  failure  and  neg- 
lect of  Delaney  to  assert  his  rights,  his  claim  is 
subject  to  the  rule,  by  analogy,  that  would  apply 
to  a  case  where  the  statute  of  limitations  could 
be  invoked.  This  statute,  which  might  be  invoked 
if  it  were  an  action  to  recover  the  money,  is  Sec- 
tion 11224  —  Subdivision  4  —  the  four  years 
statute.  "An  action  *  *  *  shall  be  brought 
within  four  years  after  the  cause  thereof  accrued : 
*  *  *  4.  For  an  injury  to  the  rights  of  the 
plaintiff  not  arising  on  contract  nor  hereinafter 
enumerated."  His  right  to  bring  mandamus  would 
accrue  or  arise  each  month.  When  his  pension 
became  payable,  a  refusal  to  issue  a  warrant  in  his 
favor  t^  the  trustees  would  give  him  a  right  to 
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sue  in  mandamus;  and  therefore  that  part  of  his 
claim  which  antedates  four  years  from  the  com- 
mencement of  this  action  should  not  be  allowed, 
but  he  is  entitled  to  a  writ  commanding  the  de- 
fendants to  issue  a  warrant  upon  the  city  treasurer 
for  a  sum  equal  to  fifty  dollars  per  month  for  the 
four  years  next  preceding  the  filing  of  the  petition 
herein,  with  interest  on  each  installment  of  $50 
from  the  date  the  same  should  have  been  paid,  up 
to  the  date  of  the  decree  herein. 

Judgment  accordingly. 

Jones,  E.  H.,  and  Jones,  Oliver  B.,  JJ.,  concur. 

Decision  on  Motion  for  New  Trial. 

Gorman,  J.  Both  parties  filed  motions  for  a 
new  trial  in  this  case. 

Respondents  set  out  several  grounds  upon  which 
they  claim  the  motion  should  be  granted.  The  court 
does  not  consider  any  of  the  grounds  well  taken  by 
respondents,  and  does  therefore  overrule  their  mo- 
tion for  a  new  trial. 

The  relator's  motion  for  a  new  trial  is  based  up- 
on the  ground  that  the  decision  of  the  court  is  con- 
trary to  the  law  and  the  evidence  and  against  the 
weight  of  the  evidence.  In  the  argument  to  the 
court  on  this  motion  relator's  counsel  claimed  that 
the  court  erred  in  holding  that  the  relator  could 
not  recover  his  pension  beyond  a  period  of  four 
years  prior  to  the  commencement  of  this  action, 
and  in  holding  that  although  the  statute  of  limita- 
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tions  does  not  apply  to  this  case,  nevertheless  by 
analogy  the  rule  laid  down  in  Section  1 1224,  limit- 
ing the  recovery  to  four  years  when  the  action  is  a 
civil  one  "for  an  injury  to  the  rights  of  the  plaintiff 
not  arising  on  contract  nor  hereinafter  enumer- 
ated," applies. 

The  court  was  in  considerable  doubt  as  to 
whether  or  not  the  relator  would  be  barred  from  a 
recovery  by  reason  of  his  laches,  and  if  so  what 
rule  of  the  statute  of  limitations  by  analogy  should 
be  applied  to  this  case.  Upon  further  considera- 
tion we  are  of  the  opinion  that  the  better  rule  to 
apply  is  the  one  laid  down  in  Section  11222,  Gen- 
eral Code,  which  limits  actions  upon  a  contract  not 
in  writing,  express  or  implied,  or  upon  a  liability 
created  by  statute  other  than  a  forfeiture  or 
penalty,  to  a  period  of  six  years  after  the  cause 
thereof  accrued. 

In  a  case  somewhat  similar  to  the  one  at  bar,  en- 
titled State,  ex  rel.  Merrill,  v.  Bd.  of  Education  of 
Cincinnati,  4  C.  C,  97,  the  circuit  court  of  this 
county  held  that  where  there  had  been  such  con- 
duct on  the  part  of  the  relator  as  amounted  to  a 
waiver  on  his  part  of  compensation  for  a  part  of 
the  time  during  which  he  acted  as  a  school  ex- 
aminer, in  analogy  to  the  statute  of  limitations  the 
court  should  refuse  a  writ  of  mandamus  requiring 
the  board  of  education  of  the  city  of  Cincinnati  to 
fix  the  compensation  of  the  relator  for  any  period 
prior  to  six  years  before  the  commencement  of  that 
proceeding. 

In  that  case  the  court  by  analogy  applied  the  rule 
laid  down  in  Section  11222,  General  Code.  We 
therefore  conclude  that  the  rule  laid  down  in  the 
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above-entitled  case  should  be  followed  by  us,  and 
there  will  be  a  modification  of  the  decision  hereto- 
fore rendered  herein  limiting  the  right  of  the  plain- 
tiff to  recover  to  a  period  of  six  years  next  prior  to 
the  date  of  the  commencement  of  this  action. 

Jones,  E.  H,,  and  Jones,  Oliver  B.,  JJ.,  concur. 


Elem  v.  The  State  of  Ohio. 

Parent  and  child — Failnre  to  provide  for  illegitimate  child -^ 
Section  13008,  General  Code  —  Demand  or  notice  not  pre^ 
requisite  to  prosecution,  when. 

A  parent  who  is  ahle  hy  reason  of  property/  labor  or  earnings  to 
provide  care  or  maintenance  of  his  or  her  child  under  sixteen 
years  of  age,  may  be  convicted  of  failure  so  to  do  without 
proof  of  notice  that  the  child  is  in  need  or  of  a  demand  or 
request  that  such  care  or  maintenance  be  provided. 

(Dedded  Apnl  8,  1915.) 

Error:  Court  of  Appeals  for  Columbiana 
county. 

Mr.  George  T.  Farrell,  for  plaintiff  in  error. 
Mr.  William  H.  Vodrey,  prosecuting  attorney, 
for  defendant  in  error. 

HoucK,  J.  (of  the  Fifth  District,  sitting  in  place 
of  Spence,  J.).  This  cause  is  here  on  error  from 
the  common  pleas  court  of  this  county,  seeking  to 
reverse  a  judgment  of  conviction,  wherein  William 
Elem,  the  plaintiff  in  error,  the  defendant  below, 
was  convicted  upon  an  indictment  in  which  he  was 
allied  to  have  failed,  neglected  and  refused  to 
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furnish  food,  clothing,  proper  care  and  mainte- 
nance to  and  for  his  bastard  child,  the  indictment 
and  conviction  being  under  favor  of  Section  13008, 
General  Code,  which  is  as  follows: 

"Whoever,  being  the  father,  or  when  charged 
by  law  with  the  maintenance  thereof,  the  mother, 
of  a  legitimate  or  illegitimate  child  under  sixteen 
years  of  age,  or  the  husband  of  a  pregnant  woman, 
living  in  this  state,  being  able  by  reason  of  prop- 
erty, or  by  labor  or  earnings,  to  provide  such  child 
or  such  woman  with  necessary  or  proper  home, 
care,  food  and  clothing,  neglects  or  refuses  so  to 
do,  shall  be  imprisoned  in  a  jail  or  workhouse  at 
hard  labor  not  less  than  six  months  nor  more  than 
one  year,  or  in  the  penitentiary  not  less  than  one 
year  nor  more  than  three  years." 

The  defendant  below  was  tried  and  convicted. 
A  motion  for  a  new  trial  was  filed,  heard  and  over- 
ruled, and  to  the  overruling  of  the  same  the  de- 
fendant prosecutes  error  to  this  court,  seeking  a 
reversal  of  the  judgment  below. 

Counsel  for  the  accused  contends  that  the  evi- 
dence offered  in  the  case  does  not  show  or  prove 
that  the  accused  is  the  father  of  said  bastard  child; 
and,  further,  that  no  demand  or  request  was  made 
at  any  time  by  any  one  for  him  to  support  or  main- 
tain said  child,  and  therefore  the  verdict  of  the 
jury  is  against  the  weight  of  the  evidence  and 
contrary  to  law. 

The  statute  in  question  was  enacted  by  our  leg- 
islature for  a  purpose,  and  we  think  it  is  a  proper 
and  humane  one.    It  is  for  the  purpose  of  aiding 
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and  protecting  communities  and  society  to  bring 
about  the  proper  care  and  support  of  children  by 
parents,  whether  they  be  born  in  or  out  of  lawful 
wedlock,  if  the  parent  has  the  means  and  property 
for  so  doing,  which  the  record  shows  the  defendant 
possessed  at  this  time. 

Speaking  from  the  record  in  this  case,  the  ac- 
cused associated  with  and  kept  the  company  of  the 
prosecuting  witness.  He  had  sexual  intercourse 
with  her,  and  gratified  his  passions  and  desires. 
He  is,  therefore,  not  only  morally  but  legally  re- 
sponsible for  his  acts  and  conduct,  which,  in  this 
case,  resulted  in  bringing  into  this  life  a  bastard 
child,  and  is  chargeable  with  its  maintenance  and 
support  if  he  is  proven,  under  the  evidence,  apply- 
ing the  proper  rules  of  law  thereto,  to  be  the  father 
of  said  child.  We  have  examined  the  record  and 
the  testimony.  The  defendant  below  was  repre- 
sented by  able  counsel  and  he  had  a  fair  and  impar- 
tial trial. 

It  is  the  claim  of  counsel  for  the  accused  that  the 
judgment  below  should  be  reversed.  We  think 
there  is  but  one  proper  and  reasonable  answer  to 
this  in  the  face  of  the  record  and  the  law  applicable 
to  the  case  at  bar. 

It  is  a  well-established  principle  of  law  in  this 
state  that  a  father  is  bound  to  know  when  his  child 
is  in  need  of  food,  clothing,  care  and  support.  He, 
being  the  father,  is  not  only  required,  but  in  law 
is  bound,  to  know  it,  and  the  law  does  not  require 
him  to  be  notified  of  that  fact.  The  father  owes  to 
himself  and  the  public  the  duty  of  taking  care  of 
and  supporting  his  child,  and  the  fact  that  no  one 
called  his  attention  to  the  needs  of  the  child  does 
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not  remove  his  moral  and  his  legal  obligation  as 
well  to  his  offspring,  under  the  section  of  our  stat- 
utes heretofore  referred  to. 

It  will  be  noticed  that  the  statute  under  favor  of 
which  the  accused  was  tried  and  convicted  does 
not,  by  any  terms  therein,  require  that  a  demand 
or  request  shall  be  made  upon  the  father  for  the 
performance  of  the  duty  enjoined  and  required  of 
him  in  said  statute.  Nor,  if  effect  is  given  to  all 
the  terms  thereof,  does  it  appear  that  such  demand 
or  notice  or  request  is  required  by  implication. 

We  believe  that  these  principles  of  law  are 
sound;  and  applying  them  to  the  facts  and  evi- 
dence as  disclosed  by  the  record  in  this  case,  so  far 
as  this  court  is  concerned,  we  are  of  the  opinion 
that  the  defendant  was  properly  and  legally  con- 
victed, that  the  verdict  of  the  jury  and  ju(!^gment 
of  conviction  should  stand  and  that  the  defendant 
must  atone  to  the  offended  law. 

The  judgment  below  is  affirmed. 

Judgment  affirmed. 
Pollock  and  Metcalfe,  JJ.,  concur. 
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Lynch  v.  The  State  of  Ohio. 

CrinUnal  law  ^^  Summoning  grand  juror  by  wrong  initials-^Plea  in 
abatement — Indictment  for  homicide  —  Insufficient  description 
of  weapon — Motion  to  quash — Evidence  —  Husband  and  wife 
—  Undivorced  woman  cohabiting  with  defendant. 

1.  The  summoning  of  a  grand  juror  under  the  wrong  initials  is  a 

misnomer  only,  and  is  not  an  irregularity  of  which  advantage 
may  be  taken  by  a  plea  in  abatement. 

2.  Under  the  present  rules  for  pleading  in  criminal  cases,  which 

require  only  reasonable  certainty  in  an  indictment,  the  fact 
that  the  pleader  might  have  been  a  little  more  explicit  in  his 
statement  as  to  why  the  instrument  alleged  to  have  been  used 
in  committing  the  homicide  could  not  be  more  fully  described, 
does  not  constitute  ground  for  quashing  the  indictment 

3.  Where  the  woman  with  whom  the  defendant  was  living  as  his 

wife,  at  the  time  of  the  .commission  of  the  crime,  is  shown  to 
have  been  previously  married  to  another  man  who  was  still 
living  and  from  whom  she  had  not  been  divorced,  it  is  com- 
petent for  the  state  to  call  her  as  a  witness  against  the  defend- 
ant. 

(Decided  May  4,  1915.) 

Error:  Court  of  Appeals  for  Muskingum 
county. 

Mr.  E.  F.  O'Neal  and  Mr.  E.  R.  Meyer,  for 
plaintiff  in  error. 

Mr.  C.  F.  Ribble  and  Mr.  Perry  Smith,  for  de- 
fendant in  error. 

Shields,  J.  At  the  September  (1914)  term  of 
the  court  of  common  pleas  of  Muskingum  county, 
Ohio,  the  grand  jury  of  said  county  returned  an 
indictment  against  Charles  Lynch,  the  plaintiff  in 
error,  charging  him  in  four  separate  counts  with 
murder  in  the  first  degree  in  killing  John  G.  Albert. 
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Upon  trial  had  the  plaintiff  in  error  was  convicted 
of  the  crime  charged,  and  upon  a  recommendation 
of  mercy  by  the  jury  in  its  verdict  he  was  sentenced 
to  the  penitentiary  for  life.  For  the  purpose  of 
having  the  judgment  and  proceedings  in  the  court 
below  reviewed  upon  proceedings  in  error,  a  peti- 
tion in  error  was  filed  in  this  court  containing 
numerous  assignments  of  error,  and  while  not 
waiving  any  rights  under  the  various  errors  as- 
signed therein  the  errors  discussed  and  urged  upon 
the  attention  of  this  court  were:  (1)  That  the 
court  below  erred  in  overruling  and  dismissing  the 
plea  in  abatement  of  the  plaintiff  in  error  to  said 
indictment;  (2)  that  said  court  erred  in  overruling 
the  motion  of  the  plaintiff  in  error  to  quash  the  first 
and  second  counts  in  said  indictment;  (3)  that 
said  court  erred  in  overruling  the  demurrer  of  the 
plaintiff  in  error  to  the  first  and  second  counts  in 
said  indictment;  (4)  that  said  court  erred  in  ad- 
mitting evidence  upon  the  trial,  to  the  prejudice  of 
the  plaintiff  in  error;  (5)  that  said  court  erred  in 
its  charge  to  the  jury;  (6)  that  the  verdict  of  the 
jury' was  manifestly  against  the  weight  of  the  evi- 
dence and  not  sustained  by  sufficient  evidence  and 
was  contrary  to  law. 

1.  Taking  up  in  their  order  the  errors  alleged,  it 
was  contended  on  behalf  of  the  plaintiff  in  error 
that  the  grand  jury  presenting  said  indictment  was 
not  legally  constituted:  (a)  That  one  J.  F.  Bell  par- 
ticipated in  the  deliberations  of  said  grand  jury  as  a 
member  thereof  when  he  was  not  selected  or  drawn 
as  a  grand  juror  in  the  manner  prescribed  by  law; 
(6)  that  said  grand  jury  was  impaneled  and  sworn 

before  the  date  set  out  in  said  indictment  as  the 
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date  of  the  commission  of  the  crime  charged,  and 
that  therefore  defendant  did  not  have  an  oppor- 
tunity of  making  any  challenge  to  the  array  or  to 
any  one  in  said  grand  jury. 

In  the  reply  to  the  plea  in  abatement  setting  up 
this  alleged  irregularity,  after  making  general  de- 
nial of  the  claim  thus  made  by  the  plaintiff  in  error, 
the  state  by  its  counsel  averred: 

"That  the  said  J.  F.  Bell  as  mentioned  and  re- 
ferred to  in  defendant's  plea  in  abatement  is  and 
was  the  same  person  considered  by  the  jury  com- 
missioners of  this  county  at  the  time  they  selected 
names  of  the  jurors  for  the  present  year  as  that 
indicated  and  designated  by  the  said  commissioners 
as  F.  M.  Bell  of  Fourth  Ward  B.,  the  said  jury  com- 
missioners then  believing  that  said  person's  name 
to  be  F.  M.  Bell  instead  of  J.  F.  Bell ;  that  the  said 
name  F.  M.  Bell,  Fourth  Ward  B.,  with  others, 
were  by  said  commissioners  selected,  written  on 
separate  pieces  of  paper  uniform  in  size,  quality 
and  color,  placed  in  the  jury  wheel  and  certified  to 
as  jurors  for  the  ensuing  year. 

"That  upon  the  order  of  this  court  of  common 
pleas,  the  clerk  in  the  presence  of  the  sheriff,  judge 
and  jury  commissioners,  after  turning  the  jury 
wheel  several  times,  drew  therefrom  the  number 
of  names  of  the  persons  to  serve  as  grand  jurors 
specified  in  said  order,  among  which  names  was 
T.  M.  Bell,  Fourth  Ward  B.'  That  the  clerk  forth- 
with issued  to  the  sheriff  a  venire  facias  command- 
ing him  to  summon  the  persons  whose  names  were 
so  drawn  as  aforesaid  to  attend  as  grand  jurors  at 
the  time  and  place  in  the  order  stated. 

"That  thereupon,  on  the  15th  day  of  September, 
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1914,  the  said  sheriff  in  endeavoring  to  serve  said 
summons  drawn  in  the  name  of  F.  M.  Bell  as 
aforesaid,  left  a  true  copy  thereof  at  the  usual 
place  of  residence  of  the  said  J.  F.  Bell,  to-wit,  at 
No.  229  Jackson  St.,  Fourth  Ward  B.,  Zanesville, 
Ohio;  that  the  said  J.  F.  Bell  appeared  in  answer  to 
said  summons  at  the  time  and  place  named  in  said 
order  and  said  summons  and  answered  to  the  name 
of  F.  M.  Bell,  was  impaneled,  sworn  and  charged 
as  a  grand  juror  in  and  under  the  name  of  F.  M. 
Bell,  and  as  such  served  on  said  grand  jury  and 
took  part  in  all  the  deliberations  and  consideration 
of  said  grand  jury,  all  of  which  appears  of  record 
in  the  journal  of  this  court,  a  copy  of  which  record 
is  hereto  attached,  marked  Exhibit  A,  and  made  a 
part  hereof. 

"That  the  said  J.  F.  Bell  who  so  served  on  said 
grand  jury  as  aforesaid  was  at  said  time  possessed 
of  the  requisite  qualifications  to  act  as  juror,  and 
was  not  selected  and  drawn  as  a  member  of  said 
grand  jury  in  any  manner  other  than  as  herein  set 
forth. 

"That  at  the  time  the  names  of  the  jurors  were 
selected  by  the  said  jury  commissioners  as  afore- 
said, and  at  the  time  of  the  service  of  said  sum- 
mons by  said  sheriff  as  aforesaid,  there  was  no 
other  F.  M.  Bell  or  J.  F.  Bell  living  in  said  Fourth 
Ward  B." 

Upon  a  demurrer  being  filed  to  the  foregoing 
reply,  the  court  below  overruled  the  same  and  dis- 
missed said  plea  in  abatement.  Under  the  facts 
stated,  was  the  action  of  said  court  erroneous  ?  The 
statutes  point  out  the  manner  in  which  the  drawing, 
summoning  and  impaneling  of  grand  jurors  shall 
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be  conducted.  Section  11436,  General  Code,  pro- 
vides that : 

"A  challenge  to  the  array  may  be  made  and  the 
whole  array  set  aside  by  the  court,  when  the  jury, 
grand  or  petit,  was  not  selected,  drawn  or  sum- 
moned, or  when  the  officer  who  executed  the  venire 
did  not  proceed  as  prescribed  by  law.  But  no  chal- 
lenge to  the  array  shall  be  made  or  the  whole  array 
set  aside  by  the  court,  by  reason  of  the  misnomer 
of  a  juror  or  jurors;  but  on  challenge,  a  juror  or 
jurors  may  be  set  aside  by  reason  of  a  misnomer 
in  his  or  their  names;  but  such  challenge  shall  only 
be  made  before  the  jury  is  impaneled  and  sworn, 
and  no  indictment  shall  be  quashed  or  verdict  set 
aside  for  any  such  irregularity  or  misnomer  if  the 
jurors  who  formed  the  same  possessed  the  requisite 
qualifications  to  act  as  jurors." 

In  the  present  instance  it  appears  that  J.  F.  Bell 
was  supposed  and  believed  to  be  the  same  Bell 
whose  name  was  selected  by  the  jury  commis- 
sioners, and  whose  name  was  afterwards  drawn 
from  the  jury  wheel  to  serve  as  one  of  the  grand 
jurors,  as  appears  more  fully  in  the  reply  to  said 
plea  in  abatement.  Taken  all  in  all,  in  our  judg- 
ment it  was  a  misnomer  at  best,  and  the  qualifica- 
tions of  J.  F.  Bell  as  a  grand  juror  not  having  been 
raised  or  challenged,  and  it  not  having  been  claimed 
that  he  did  not  have  the  requisite  qualifications  to 
act  as  such  grand  juror,  said  alleged  irregularity 
tmder  the  provisions  of  said  Section  11436,  General 
Code,  was  not  such  a  one,  in  our  judgment,  that  the 
plaintiff  in  error  could  avail  himself  of  and  thereby 
defeat  the  state  in  its  right  to  further  prosecute. 
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Again,  aside  from  the  fact  that  said  plea  in  abate- 
ment seems  to  rest  upon  conclusions  rather  than 
upon  facts  stated,  can  irregularities  and  defects  in 
the  selecting,  drawing  and  impaneling  of  a  grand 
jury  be  taken  advantage  of  by  a  plea  in  abatement? 

In  the  case  of  Huling  v.  State,  17  Ohio  St.,  583, 
it  is  held: 

"1.  It  is  a  good  plea  in  abatement  in  a  criminal 
case,  that  one  or  more  of  the  grand  jurors  who 
foimd  the  indictment  had  not  the  legal  qualifica- 
tions of  such  grand  jurors. 

"2.  But  mere  irregularities  in  selecting  and 
drawing  grand  jurors,  which  do  not  relate  to  or 
affect  their  personal  qualifications  as  such,  must 
be  taken  advantage  of,  if  at  all,  by  challenge  for 
cause,  and  can  not  be  so  pleaded  in  abatement.'* 

The.  principle  laid  down  in  the  foregoing  case 
has  since  been  cited  and  followed  in  a  number  of 
cases  decided  by  the  supreme  court  of  this  state, 
among  which  are  the  following:  State  v.  Deiter, 
81  Ohio  St.,  504-5;  State  v.  Barlow,  70  Ohio  St., 
373,  and  State  v.  Elson,  45  Ohio  St.,  649. 

And  in  the  case  of  Lindsey  v.  State,  4  C.  C,  N. 
S.,  409,  affirmed  in  69  Qhio  St.,  215,  which  was  a 
case  in  this  district,  the  court  in  its  opinion  held: 

"The  errors  complained  of  as  to  impaneling  the 
grand  jury  are  irregularities  only,  and  not  objec- 
tions to  any  of  the  panel  as  to  their  qualifications. 
Sections  5162  and  5167,  Revised  Statutes,  provide 
for  the  selection,  drawing  and  summoning  of  grand 
and  petit  juries.  Mere  irregularities  in  selecting 
and  drawing  grand  juries,  which  do  not  relate  to 
or  affect  their  qualifications  as  such,  must  be  taken 
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advantage  of,  if  at  all,  by  challenge  for  cause,  and 
can  not  be  made  grounds  to  quash  the  indictment 
or  be  pleaded  in  abatement.     *     *     * 

"Technical  defects  in  obtaining  and  impaneling 
a  grand  jury,  which  do  not  affect  the  competency 
of  the  persons  to  act,  can  not  properly  be  made  the 
basis  of  a  motion  to  quash  the  indictment  or  plea 
in  abatement,  but  must,  by  express  statutory  provi- 
sion, be  availed  of,  if  at  all,  by  challenge  before  the 
jury  is  impaneled  and  sworn." 

And  in  the  case  of  McHugh  v.  State,  42  Ohio  St., 
154,  in  which  the  array  was  challenged  for  mis- 
nomer of  a  grand  juror,  it  was  held: 

"It  not  appearing  that  the  officer  had  acted  in  bad 
faith,  or  that  the  accused  had  been  injured  by  the 
mistake  in  any  of  his  substantial  rights,  the  error, 
if  any  was  committed,  afforded  no  ground  of  re- 
versal." 

And  the  judge  announcing  the  opinion  in  said 
case  said,  at  page  164: 

"An  indictment  cannot  be  held  invalid  for  a 
'defect  or  imperfection  which  does  not  tend  to  the 
prejudice  of  the  substantial  rights  of  the  defendant 
on  the  merits.' " 

Can  it  be  said  that  the  plaintiff  in  error  was  in- 
jured or  prejudiced  in  any  of  his  substantial  rights 
by  J.  F.  Bell  acting  as  a  grand  juror  when  his 
qualifications  to  act  as  such  were  not  questioned, 
especially  when  we  consider  that  the  manner  of 
selecting  and  drawing  juries  concerns  the  public 
rather  than  the  accused?  We  do  not  think  so,  and 
we  further  think  that  the  action  of  the  court  below, 
in  dismissing  said  plea  in  abatement,  was  fully 
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justified,  and  that  such  action  affords  no  ground 
of  reversible  error. 

2.  The  second  error  complained  of  is  that  the 
court  below  erred  in  overruling  the  motion  of  the 
plaintiff  in  error  to  quash  the  first  and  second 
grounds  of  said  indictment  (said  motion  to  quash 
the  third  and  fourth  counts  in  said  indictment  hav- 
ing been  sustained).  It  was  contended  on  behalf 
of  the  plaintiff  in  error  that  said  indictment  is  in- 
definite in  that  it  does  not  sufficiently  describe  the 
nature  and  character  of  the  instnunent  alleged  to 
have  been  used  by  the  plaintiff  in  error  in  causing 
the  death  of  said  John  G.  Albert,  thereby  failing  to 
apprise  the  plaintiff  in  error  of  the  charge  he  was 
called  upon  to  meet  and  defend  against.  That  one 
charged  with  crime  is  entitled  to  be  advised  of  the 
nature  of  such  crime  is  fundamental,  but  that  there 
are  cases  in  which  the  state  for  want  of  informa- 
tion cannot  aver  with  certainty  the  character  of  the 
weapon  or  instrument  used  in  the  commission  of  a 
crime  is  also  well  known,  and  in  such  cases  the  rules 
of  criminal  pleading  permit  the  pleader  to  describe 
such  weapon  or  instrument  as  "with  a  certain 
weapon,  the  name  and  character  of  which  is  to  the 
grand  jurors  unknown,"  or  "with  a  certain  instru- 
ment, the  name  and  character  of  which  is  to  the 
grand  jurors  unknown.''  In  the  indictment  be- 
fore us  perhaps  the  pleader  might  have  been 
a  little  more  explicit  in  stating  why  the  weapon  or 
instrument  alleged  to  have  been  so  used  could  not 
have  been  more  fully  described,  but  under  the  pres- 
ent liberal  rules  of  criminal  pleading,  only  reason- 
able certainty  in  an  indictment  being  required,  we 
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are  of  the  opinion  that  the  indictment  sufficiently 
describes  the  crime  of  murder  in  the  first  degree 
and  the  manner  in  which  the  crime  was  committed. 

Defects  and  imperfections  which  do  not  prejudice 
the  substantial  rights  of  the  accused  on  the  merits 
do  not  invalidate  the  indictment,  and  we  do  not 
think  that  the  substantial  rights  of  the  plaintiff  in 
error  were  prejudiced  by  any  lack  of  averment  in 
said  indictment  advising  him  more  fully  of  the 
charge  made  against  him. 

Entertaining  these  views  we  are  of  the  opinion 
that  the  court  below  was  right  and  did  not  err  in 
overruling  said  motion  to  quash  said  counts  in  said 
indictment. 

3.  It  was  also  contended  that  the  court  below 
erred  in  overruling  the  demurrer  of  the  plaintiff  in 
error  to  the  first  and  second  counts  in  said  indict- 
ment. From  what  has  already  been  said  in  this 
opinion  it  is  scarcely  necessary  to  add  here  that  in 
our  judgment  the  action  of  said  court  in  overruling 
said  demurrer  was  proper. 

4.  It  was  urged  that  the  court  below  erred  in 
admitting  certain  evidence  of  one  Mrs.  Frank 
Brown,  as  the  same  appears  in  the  bill  of  excep- 
tions, commencing  on  page  245,  given  upon  the 
trial  in  behalf  of  the  state  against  the  objection  o3f 
the  plaintiff  in  error,  to  which  exceptions  were  duly 
taken.  It  was  claimed  by  the  plaintiff  in  error  that 
the  witness  was  his  wife  and  she  was  therefore  in- 
competent to  testify  as  a  witness  against  him, 
while  the  state  denied  that  the  witness  was  his  wife, 
and  even  under  the  assumption  that  she  was,  con- 
tended that  under  the  present  statute  (Section 
13659,  General  Code),  fixing  the  rights  of  husband 
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and  wife  to  testify,  she  was  competent  to  testify 
as  a  witness  as  to  the  whereabouts  of  the  plaintiff 
in  error  on  a  particular  occasion,  under  favor  of 
the  special  exception  made  in  said  statute.  That 
husband  and  wife  are  competent  witnesses  in  be- 
half of  each  other  in  a  criminal  case,  and  incom- 
petent witnesses  against  each  other  except  in  cer- 
tain instances,  is  fully  recognized  in  this  state,  the 
last  announcement  made  by  the  supreme  court,  per- 
haps, being  in  the  case  of  State  v.  Orth,  79  Ohio 
St.,  130. 

This  is  true  as  between  husband  and  wife,  but 
here  an  anomalous  situation  was  presented — ^the 
plaintiff  in  error  claiming  that  he  was  lawfully 
married  to  said  witness  and  that  she  was  at  the 
time  of  the  trial  his  wife,  while  she  claimed  that 
they  were  never  married  and  that  she  was  not  and 
is  not  his  wife.  Without  here  reciting  the  testi- 
mony offered  on  this  subject,  it  is  sufficient  to  say 
that  it  is  not  altogether  clear  that  some  form  of 
marriage  may  not  have  been  undertaken  by  these 
parties  at  Newark  in  1909,  but  it  is  admitted  by  the 
plaintiff  in  error  that  at  the  time  he  ran  away  with 
said  witness  in  1906  she  was  living  in  Union  City, 
Indiana,  that  she  was  then  a  married  woman,  the 
wife  of  Frank  A.  Brown  of  said  city,  with  whom 
the  plaintiff  in  error  admitted  having  worked  and 
being  well  acquainted  with;  that  he  afterward 
never  learned,  nor  made  any  effort  to  ascertain, 
whether  or  not  the  said  Brown  and  his  wife  were 
divorced,  except  what  said  witness  told  him  about 
a  month  before  their  alleged  marriage.  In  addi- 
tion to  the  testimony  of  said  witness  denjdng  that 
she  was  married  to  the  plaintiff  in  error  and  that 
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she  was  not  divorced  from  her  husband,  Frank  A. 
Brown,  the  said  Brown  also  testified  that  they  were 
married  and  that  they  were  still  man  and  wife  and 
were  not  divorced.  From  the  foregoing  it  appears 
that  the  said  witness  had  a  lawful  husband  living, 
from  whom  she  had  not  been  divorced,  at  the  time 
she  was  called  as  a  witness  to  testify,  and  if  this 
is  true,  the  alleged  marriage  between  the  plaintiff 
in  error  and  the  witness  was  not  a  valid  marriage. 
Underbill  on  Criminal  Evidence  (2  ed.).  Section 
189,  lays  down  the  rule  that: 

"The  burden  of  proving  that  the  marriage  re- 
lation exists  between  the  witness  and  the  accused 
rests  upon  the  party  opposing  the  competency  of 
the  witness.  Unless  a  marriage,  valid  or  at  least 
apparently  valid  in  all  respects,  is  shown  to  exist 
at  the  time  the  witness  is  offered,  his  or  her  testi- 
mony must  be  received.  It  is  not  enough  that  the 
parties,  supposing  the  marriage  to  be  valid,  had 
lived  together  for  years  as  man  and  wife,  and  had 
introduced  each  other  to  the  world  as  such.  The 
marriage  must  be  actually  and  in  fact  valid,  and 
must  have  existed  in  full  force  and  vigor  down  to 
the  date  of  the  crime  alleged.  The  validity  of  the 
marriage  will  be  inquired  into  on  the  voir  dire  ex- 
amination of  the  witness,  and,  if  the  relation  of 
husband  and  wife  is  not  found  to  exist,  the  witness 
is  competent  and  must  be  permitted  to  testify.*' 

Again,  in  the  case  of  State  v.  Rocker,  130  la., 
239,  246,  it  is  held: 

"There  is,  of  course,  a  presumption  in  favor  of 
legality  arising  from  naked  proof  that  a  marriage 
has  taken  place.  But  it  is  a  mere  presumption  of 
fact,  and  may  be  overcome  by  proof,  among  other 


Digitized  by 


Google 


Ohio  Appellate  Reports.  27 


Ai>p.]  Lynch  v.  State. 


things,  that  one  or  both  the  parties  was  incom- 
petent to  enter  into  the  relation.  Accordingly  the 
presumption  must  give  way  at  once  in  the  face  of 
proof  that  the  defendant  had  a  former  wife  living 
and  tmdivorced,  and  his  incompetency  to  enter  into 
the  subsequent  marriage  is  thus  established." 

Following  the  above  authorities,  under  the  proof 
made  that  the  witness  was  then  the  wife  of  an- 
other from  whom  she  had  not  been  divorced  and 
who  was  then  living,  the  alleged  marriage  of  the 
plaintiff  in  error  and  the  witness  could  not  be  and 
was  not  a  valid  marriage,  and  the  witness  was 
therefore  competent  to  testify.  In  permitting  her 
to  testify,  in  our  opinion,  the  court  below  did  not 
commit  error. 

It  was  also  urged  that  the  court  below  erred  in 
admitting  as  evidence  upon  the  trial  the  certificates 
issued  by  the  State  Security  Bank  of  Zanesville  to 
the  said  John  G.  Albert.  These  certificates  are 
dated  January  17,  1914,  February  14,  1914,  and 
June  20,  1914,  were  issued  by  said  bank  to  the  said 
John  G.  Albert  and  made  payable  to  him, 
and  were  delivered  to  him  as  of  said  dates.  In 
the  absence  of  proof  to  the  contrary,  the  pre- 
stmiption  would  be  that  he  retained  the  possession 
and  was  the  owner  of  said  certificates  until  the  date 
of  his  death.  True,  the  possession  of  them  traced 
to  and  found  in  the  plaintiff  in  error,  soon  after 
the  crime  charged  was  committed,  would  not  of 
itself  be  evidence  sufficient  to  convict  him  of  the 
crime,  but  it  would  be  a  circumstance  for  the  jury 
to  consider  in  connection  with  all  the  other  evidence 
in  the  case,  including  the  explanation  given,  if 
given,  of  such  possession,  and  whether  satisfactory 
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or  not.  It  was  argued  by  the  plaintiff  in  error  that 
possession  of  these  certificates  may  have  been  law- 
fully secured  from  the  said  John  G.  Albert  in  his 
lifetime  by  some  other  person,  and  that  their  pos- 
session by  the  plaintiff  in  error  was  therefore  not 
necessarily  unlawful,  nor  was  such  possession  to 
be  regarded  as  having  any  connection  with  the 
crime  charged.  As  stated,  the  possession  of  these 
certificates  as  a  fact  or  circumstance  standing  alone 
might  not  be  an  incriminating  circumstance  or  evi- 
dence of  guilt,  but  the  conduct  and  declarations  of 
the  plaintiff  in  error  in  explaining  their  possession 
might  be,  all  of  which  it  was  the  province  of  the 
jury  to  determine.  The  rights  of  the  plaintiff  in 
error  in  this  respect  seem  to  have  been  properly 
guarded  and  protected  in  the  instructions  of  the 
court  to  the  jury  in  its  charge.  We  find  no  error 
upon  the  part  of  the  trial  court  in  admitting  these 
certificates  as  evidence  upon  the  trial,  nor  in  the 
admission  of  the  evidence  in  relation  thereto. 

5.  One  of  the  specifications  of  error  in  the  peti- 
tion in  error  is  that  the  court  below  erred  in  its  in- 
structions to  the  jury.  We  have  carefully  ex- 
amined this  charge  and  find  it  to  be  a  fair  and  able 
exposition  of  the  law  applicable  to  the  case.  In 
it  the  interests  of  the  state  and  the  rights  of  the 
accused  are  alike  properly  cared  for. 

In  the  charge  given,  as  well  as  in  the  refusal  of 
the  court  to  give  certain  requests  of  the  plaintiff 
in  error  submitted  to  be  given  in  charge,  we  think 
there  was  no  error. 

6.  It  was  argued  that  the  verdict  in  this  case 
was  clearly  against  the  weight  of  the  evidence  and 
not  supported  by  sufficient  evidence,  and  was  con- 
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trary  to  law.  At  the  expense  of  no  little  time  and 
labor  we  have  carefully  read  the  entire  bill  of  ex- 
ceptions. This  we  were  led  to  do  because  of  the 
important  character  of  the  case — important  to  both 
the  state  and  the  accused.  Without  stopping  to 
philosophize  on  the  value  of  human  life  or  the  stem 
demands  of  the  law  that  one  accused  of  crime  shall 
first  be  given  a  fair  trial  before  liberty  or  life  is 
taken,  in  the  light  of  this  record  we  cannot  say 
that  the  plaintiff  in  error  has  not  had  the  full  bene- 
fit of  this  charitable  and  humane  rule  of  the  law. 
Despite  his  claim  that  he  was  not  in  the  vicinity 
of  the  Albert  premises  on  the  Sunday  evening  in 
question,  a  reading  of  the  record  shows  the  de- 
cided weight  of  the  evidence  given  upon  the  trial 
to  be  to  the  contrary.  His  own  admissions  show 
that  he  was  well  acquainted  with  said  Albert  and 
was  familiar  with  his  premises.  It  likewise  shows 
that  during  his  visits  at  the  Smithley  and  Quinn 
homes  in  the  afternoon  of  that  day  his  mind  seemed 
to  be  occupied  with  matters  concerning  said  Albert, 
and  that  in  the  evening  of  that  day  his  conduct  was 
observed  to  be  both  strange  and  unnatural.  This 
evidence,  in  connection  with  the  undisputed  fact 
that  he  left  his  home  in  Zanesville  for  Wheeling 
that  night,  the  night  of  the  murder,  with- 
out any  apparent  cause,  in  connection  with 
the  evidence  clearly  showing  that  after  reach- 
ing Wheeling  or  Bellaire  he  soon  surrounded 
himself  with  ex-convict  friends  and  laid  plans  with 
their  aid  to  negotiate  and  raise  money  on  one  of 
the  said  certificates  of  deposit  in  question,  and  in 
connection  with  the  fact  that  after  having  been 
taken  in  custody  by  the  authorities  he  stealthily 
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sought  to  conceal  his  pocketbook  containing  the 
other  two  said  certificates  of  deposit  and  then  de- 
nied having  possession  of  any  or  all  of  them,  to- 
gether with  other  facts  and  incriminating  circum- 
stances clearly  shown,  were  before  the  jury  and  in 
the  solution  of  them  we  do  not  think  their  verdict 
was  against  the.  weight  of  such  evidence  or  con- 
trary to  law. 

Finding  no  error  in  the  record  prejudicial  to  the 
plaintiff  in  error  the  judgment  of  the  court  of  com- 
mon pleas  will  be  affirmed  and  the  case  is  remanded 
for  execution. 

Judgment  affirmed. 


Powell  and  Houck^  JJ.,  concur. 


DuBois,  Admr.,  v.  Schell. 

Negligence —  Violation  of  municipal  ordinance  —  Negligence  per  se, 
when  —  Exercise  of  care  —  Passenger  alighting  from  street  car 
—  Presumption  that  vehicle  drivers  obey  law. 

L  Where  a  municipal  ordinance  prohibits  drivers  of  vehicles  on  a 
public  street  from  passing  a  street  car  while  such  car  is  stand- 
ing for  the  purpose  of  taking  on  and  discharging  passengers, 
it  is  negligence  per  se  for  the  driver  of  an  automobile  to  pass 
such  car  in  disobedience  of  the  provisions  of  the  ordinance. 

2.  While  a  passenger  alighting  from  such  car  is  not  relieved  from 
the  duty  of  using  ordinary  care,  he  has  the  right  to  act  upon 
the  presumption  that  drivers  of  vehicles  approaching  the  car 
from  which  he  is  alighting  will  obey  the  law,  and  if,  while 
using  ordinary  care  himself,  he  is  injured  by  a  collision  with 
a  vehicle  driven  past  such  car  in  violation  of  the  provisions  of 
the  ordinance  he  can  recover. 

(Decided  May  7,  1915.) 

Error:   Court  of  Appeals  for  3elmont  county- 
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Mr.  D.  D.  DuBois  and  Mr.  Gordon  D.  Kinder, 
for  plaintiff  in  error. 

Mr.  William  Dixon,  Jr.,  and  Mr.  David  H. 
James,  for  defendant  in  error. 

Metcalfe,  J.  Briefly  stated  the  allegations  of 
the  petition  in  this  case  are  that  William  Gitchell 
was  a  passenger  upon  a  street  car  in  the  city  of 
Bellaire;  that  the  car  had  stopped  for  the  purpose 
of  taking  on  and  discharging  passengers;  that 
Gitchell  alighted  from  the  car;  that  he  passed  to 
the  rear  of  the  car  intending  to  cross  the  tracks 
and  the  street  to  the  sidewalk  on  the  other  side; 
that  as  he  passed  from  the  rear  of  the  car  onto 
the  driveway  he  was  struck  by  an  automobile 
driven  by  the  defendant,  John  H.  Schell,  and  was 
killed.  It  is  alleged  also  that  there  was  in  force  at 
the  time  an  ordinance  of  the  city  of  Bellaire  pro- 
hibiting the  drivers  of  vehicles  upon  the  streets  of 
said  city  from  driving  past  a  street  car  which  was 
standing  for  the  purpose  of  receiving  and  dis- 
charging passengers. 

The  case  was  tried  to  a  jury  and  a  verdict  ren- 
dered for  the  defendant. 

The  three  principal  grounds  of  error  relied  up- 
on in  argument  and  in  the  brief  of  counsel  are: 

First.  That  the  verdict  is  against  the  weight  of 
the  evidence. 

Second.     Errors  in  the  charge  of  the  court. 

Third.  That  the  trial  judge  erred  in  refusing  to 
charge  the  jury  as  requested  by  the  plaintiff  in 
error. 

Considering  these  in  their  order,  as  to  the  first 
proposition  it  is  sufficient  for  us  to  say  that  wit- 
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nesses  were  called  on  the  part  of  the  plaintiff  who 
testified  to  the  fact  that  they  saw  Mr.  Gitchell 
alight  from  the  car,  pass  to  the  car's  rear  and  out 
to  the  street  upon  the  other  side  of  the  car,  where 
he  was  struck  by  the  automobile  while  the  car 
was  standing;  and  upon  the  other  hand  witnesses 
called  by  the  defendant  state  that  the  car  had 
started  and  had  gone  on  some  distance  when 
Gitchell  was  struck.  We  think  the  conflict  of  testi- 
mony is  such  that  the  questions  of  negligence  and 
contributory  negligence  were  purely  questions  for 
the  jury,  and  we  would  not  be  authorized  to  set  this 
verdict  aside  on  the  ground  that  it  is  against  the 
weight  of  the  evidence. 

Second.  Did  the  court  properly  charge  the  jury  ? 
The  definition  of  ordinary  care  as  applied  to  this 
case  by  the  trial  judge  is  excepted  to.  We  quote 
from  the  charge: 

"Ordinary  care  is  that  degree  of  care  which  per- 
sons of  ordinary  care  and  prudence  are  accustomed 
to  observe  under  similar  circiunstances  —  that  is, 
ordinary  care  as  applied  to  the  conduct  of  the  de- 
fendant in  this  case  is  such  care  as  persons  of 
ordinary  care  and  prudence,  in  driving  and  man- 
aging automobiles  in  the  streets  of  a  city,  are  ac- 
customed to  exercise  and  observe  for  the  protec- 
tion of  persons  traveling  in  the  streets;  and  ordi- 
nary care,  as  applied  to  the  deceased,  William 
Gitchell,  in  this  case  is  such  care  as  persons  of 
ordinary  care  and  prudence  observe,  in  crossing 
streets  at  street  crossings,  to  avoid  danger  and  in- 
jury to  themselves  arising  from  the  driving  of 
automobiles  through  the  streets.'' 

That  is  to  say,  the  degree  of  care  required  of  the 
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defendant  is  such  only  as  would  be  required  of  an 
automobile  driver  approaching  a  street  crossing, 
r^;ardless  of  the  fact  that  a  street  car  might  be 
standing  at  the  crossing,  receiving  and  discharging 
passengers,  and  also  regardless  of  the  fact  that  a 
municipal  ordinance  prohibited  him  from  driving 
past  the  car  while  so  standing.  With  regard  to  the 
ordinance  the  trial  judge  said  to  the  jury: 

''While  this  ordinance  has  been  introduced  in 
evidence,  and  while  the  plaintiff  claims  that  the 
same  was  violated  by  the  defendant,  which  he  de- 
nies, neither  the  ordinance  itself  nor  its  violation, 
if  the  same  has  been  proven,  is  sufficient  in  and  of 
itself  to  establish  the  claim  of  the  plaintiff  that  the 
defendant  was  guilty  of  negligence,  but  such  ordi- 
nance and  the  testimony  tending  to  show  its  viola- 
tion, if  any,  may  be  considered  by  you  as  circum- 
stances tending  to  prove  n^ligence." 

And  again,  in  another  part  of  the  charge : 

''You  are  further  instructed  that,  under  the  law, 
if  a  person  goes  unexpectedly  in  front  of  a  moving 
automobile  which  is  being  prudently  managed  and 
controlled  by  the  driver  —  that  is,  that  ordinary 
care  is  being  used  by  the  driver  —  who  is  unable, 
by  the  exercise  of  ordinary  care  and  prudence,  to 
avoid  injuring  or  killing  such  person,  the  driver  is 
not  liable.  He  is  only  liable,  in  such  circumstances, 
if  he  fails  to  observe  ordinary  care  and  prudence  in 
the  management  and  control  of  his  car  and  by 
reason  of  such  failure  causes  a  collision." 

The  last  quoted  part  of  the  charge  may  be  cor- 
rect as  applied  purely  to  the  defendant's  contention, 
but  viewed  in  the  light  of  other  parts  of  the  charge 
we  think  it  is  very  misleading. 

8 


Digitized  by 


Google 


34  Ohio  Appellate  Reports. 


DuBois  V,  SchelL  [5  Ohio 


The  plaintiff  claims  that  the  defendant,  at  the 
time  his  automobile  struck  the  plaintiff's  decedent, 
was  violating  an  ordinance  of  the  city  of  Bellaire 
and  that  by  reason  of  the  violation  of  that  ordi- 
nance the  defendant  was  killed.  Upon  that  ques- 
tion the  trial  judge  said  to  the  jury  that  they  might 
consider  the  ordinance  and  any  evidence  tending 
to  show  its  violation  as  evidence  tending  to  prove 
negligence,  and  in  effect  stated  that  the  violation  of 
the  ordinance  was  not  negligence  of  itself.  That 
is  to  say,  an  automobile  driver,  under  the  circum- 
stances of  this  case,  was  charged  only  with  the 
duty  of  ordinary  care,  and  ordinary  care  is  all  that 
is  required  of  him  in  passing  a  street  car  at  a  stop 
for  the  purpose  of  discharging  passengers.  No 
distinction  is  made  as  to  where  that  ordinary  care 
should  be  exercised,  or  whether  the  degree  of  care 
would  be  higher  in  one  place  than  another.  This, 
it  seems  to  us,  ignores  the  provisions  of  the  ordi- 
nance and  would  allow  the  defendant  to  drive  his 
automobile  past  the  standing  car,  in  contravention 
of  its  provisions,  with  only  the  duty  resting  upon 
him  of  using  ordinary  care,  and  relieve  him  en- 
tirely from  obedience  to  its  provisions.  We  do 
not  think  that  this  is  the  law.  The  ordinance  means 
what  it  says,  and  the  safety  of  the  public  requires 
an  obedience  to  its  provisions.  The  decedent  had 
a  right  to  suppose  that  the  defendant  would  obey 
the  law,  and,  using  ordinary  care  himself,  the  right 
to  act  upon  that  supposition.  The  plaintiff  had  a 
right  to  have  his  theory  of  the  case  correctly  stated 
to  the  jury — that  if  the  jury  found  the  defendant 
did  drive  past  the  car  in  violation  of  the  ordinance, 
such  action  was  negligence  on  his  part,  and  if,  in 
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consequence  of  that  fact,  the  plaintifFs  decedent 
was  injured  while  using  ordinary  care  himself  the 
plaintiff  would  have  a  right  to  recover. 

The  jury,  under  this  charge,  had  a  right  to  under- 
stand that  the  trial  judge's  definition  of  ordinary 
care  was  as  applicable  to  the  claim  of  the  plaintiff 
as  to  that  of  the  defendant,  that  the  defendant 
might  pass  the  standing  car,  disregarding  the  ordi- 
nance entirely,  and  that  when  the  decedent  got  off 
the  car  it  was  his  duty  to  look  for  an  approaching 
automobile,  and  that  if  he  did  not  do  so  he  would  be 
guilty  of  contributory  negligence. 

There  could  be  no  error  in  this  case  for  the  re- 
fusal of  the  trial  judge  to  give  the  requests,  num- 
bered one  and  two,  proffered  by  the  plaintiff.  The 
fact  that  the  plaintiff's  decedent  was  struck  while 
the  car  was  standing  was  disputed.  While  they 
state  the  law  correctly  as  applied  solely  to  the 
plaintiff's  contention,  they,  in  effect,  assume  that 
that  contention  was  undisputed,  and  for  that  reason 
we  think  there  was  no  error  in  a  refusal  to  give 
them. 

Probably  the  trial  judge  was  misled  in  this  case 
by  a  misconception  of  the  case  of  Meek  v.  The 
Pennsylvania  Co.,  38  Ohio  St.,  632.  In  that  case 
the  city  ordinance  was  not  plead  as  a  ground  of 
negligence,  but  the  court  held  that  the  plaintiff  had 
a  right  to  introduce  it  in  evidence  in  support  of  the 
allegation  of  negligence  in  the  petition;  not  as  a 
foundation  for  recovery  but  as  a  circumstance 
tending  to  show  negligence.  We  think  the  case  of 
Baker  v.  Pender gast,  32  Ohio  St.,  494,  correctly 
states  the  law  as  applied  to  this  case. 

"A  person  about  to  cross  the  street  of  a  city 
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in  which  there  is  an  ordinance  against  fast  driving, 
has  a  right  to  presume,  in  the  absence  of  knowl- 
edge to  the  contrary,  that  others  will  respect  and 
conform  to  such  ordinance;  and  it  is  not  negligence 
on  his  part  to  act  on  the  presumption  that  he  is  not 
exposed  to  a  danger  which  can  only  arise  through 
a  disregard  of  the  ordinance  by  other  persons." 

A  good  statement  of  the  law  also  is  found  in 
Piatt  V.  Southern  Photo  Material  Co.,  4  Ga.  App., 
159,  at  page  163: 

"When  any  specific  act  or  dereliction  is  so  uni- 
versally wrongful  as  to  attract  the  attention  of  the 
lawmaking  power,  and  this  concrete  wrong  is  ex- 
pressly prohibited  by  law  or  ordinance,  a  violation 
of  this  law,  a  commission  of  the  specific  act  for- 
bidden, is,  for  civil  purposes,  correctly  called 
negligence  per  se." 

For  errors  in  the  charge  of  the  court  as  above 
pointed  out  the  judgment  in  this  case  is  reversed. 

Judgment  reversed. 

Spence  and  Pollock,  JJ.,  concur. 
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Kroff  V.  Amrhein  et  al. 

Descent  and  distribuHon— -Adopted  daughter  dies  leaving  child -^ 
Latter  inherits,  by  representation,  from  intestate  grandparents, 
when. 

If  an  adopted  child  die  during  the  lifetime  of  the  adojyting  parents, 
leaving  a  child  as  survivor,  such  surviving  child  stands  in  the 
place  of  the  parent  and  inherits  by  representation  from  the 
adopting  parents  who  die  intestate,  the  same  as  if  a  grand- 
diild. 

(Decided  June  21,  1915.) 

Error:     Court  of  Appeals  for  Lucas  county. 

Mr.  Allen  J.  Seney,  for  plaintiff  in  error. 
Mr.  Amos  L.  Conn,  for  defendants  in  error. 

Richards,  J.  The  action  is  one  in  partition  and 
involves  the  determination  of  but  one  legal  ques- 
tion. This  question  of  law  was  raised  by  a  de- 
murrer to  the  petition,  which  was  sustained  by  the 
court  of  common  pleas,  and  a  final  judgment  ren- 
dered against  the  plaintiff.  The  facts,  so  far  as 
necessary  to  a  determination  of  the  question,  may 
be  briefly  stated. 

On  November  4,  1876,  Simon  Fearsettle  and 
Otilley  Fearsettle  duly  adopted  a  female  child 
named  Mattie  Stein.  In  the  course  of  time  Mattie 
married  one  Fred  Hamley,  and  to  them  a  child, 
named  Hester  Hamley,  was  born  as  the  issue  of 
such  marriage.  On  February  22, 1912,  Mattie  died 
intestate,  leaving,  surviving  her,  a  husband  and 
said  child  and  her  foster  parents,  Simon  and  Otilley 
Fearsettle.  The  foster  parents  died  intestate  in 
1914,  leaving  certain  real  estate  to  which  the  plain- 
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tiff,  Frederick  C.  Kroff,  a  half-brother  of  Simon 
Fearsettle,  claims  title  by  descent. 

The  sole  question  in  this  case  is  whether  this  real 
estate  would  descend  to  the  child  of  the  adopted 
daughter,  Mattie,  or  pass  to  the  brothers  and  sisters 
of  the  adopting  parents. 

If  Mattie  had  survived  her  adopting  parents, 
doubtless  no  question  would  have  existed  but  that 
she  was  the  heir  under  and  by  virtue  of  the  pro- 
visions of  Section  8030,  General  Code.  That  sec- 
tion, referring  to  an  adopted  child,  contains  the 
following  provision: 

"Such  child  shall  be  the  child  and  legal  heir  of 
the  person  so  adopting  him  or  her,  entitled  to  all 
the  rights  and  privileges  and  subject  to  all  the  ob- 
ligations of  a  child  of  such  person  begotten  in  law- 
ful wedlock." 

It  is  said,  however,  that  by  reason  of  the  fact 
that  the  adopted  daughter  Mattie  died  before  the 
adopting  parents,  her  child  can  not  inherit  from 
the  adopting  parents.  This  precise  question  has 
not  been  determined  by  any  reported  decision  in 
Ohio  and  we  find  but  five  decisions  in  other  states. 

The  earliest  of  these  is  by  the  supreme  court  of 
Georgia  in  1874,  in  Pace,  Admr.,  et  al.  v.  Klink, 
Admr.,  et  al.,  51  Ga.,  220,  where  it  was  held  that 
in  a  case  where  the  adopted  son  died  before  the 
adopting  parents,  leaving  children,  his  children 
stood  in  the  place  of  and  represented  the  father 
and  took  the  estate  which  he  would  have  taken  if 
living. 

The  question  next  arose  in  Kentucky  in  1887,  and 
the  decision  may  be  found  in  Power,  etc.,  v.  Hafley, 
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85  Ky.,  671,  where  it  is  held  that  if  an  adopted 
child  dies,  leaving  children,  before  the  adopting 
parent,  these  children  inherit  as  if  they  were  grand- 
children of  the  adopting  parent. 

In  1895  the  question  was  determined  in  Kansas 
in  the  case  of  Gray  v.  Holmes,  57  Kans.,  217,  33 
L.  R.  A.,  207.  In  that  case,  where  the  adopted 
daughter  died  before  the  adopting  parent,  it  was 
held  that  the  heirs  of  the  adopted  daughter  would 
inherit  through  her  a  share  of  the  estate  of  the  de- 
ceased adopting  parent,  just  as  if  she  were  a  daugh- 
ter of  such  parent  by  blood. 

The  question  arose  in  the  supreme  court  of  Ver- 
mont in  1911,  and  was  similarly  decided,  in  the 
case  of  In  re  Walworth's  Estate,  85  Vt.,  322,  37  L. 
R.  A.  (N.  S.),  849.  The  court  reviews  all  the 
earlier  decisions,  finding  there  were  but  the  three 
already  cited,  and  reaches  a  conclusion  that  in  no 
other  reported  case  has  a  like  question  been  de- 
termined, and  that  there  is  no  diversity  of  decision. 
The  statutes  of  the  various  states  where  the  above 
decisions  were  rendered,  relating  to  the  descent  and 
distribution  of  property  to  adopted  children,  are 
quite  similar  in  all  material  respects  to  the  statutes 
on  that  subject  in  Ohio. 

Since  the  decisions  just  cited,  the  question  has 
come  before  the  court  of  civil  appeals  of  Texas, 
and  was  there  determined  in  1914,  a  conclusion 
being  reached  which  is  entirely  in  accord  with  the 
ones  above  cited.  The  Texas  case  is  that  of  Harle 
et  al  v.  Harle,  166  S.  W.  Rep.,  674. 

We  cite  also  109  Am.  St.  Rep.,  676,  and  118  Am. 
St.  Rep.,  684.  In  both  of  these  latter  citations  ex- 
tensive notes  may  be  found  in  which  the  editor 
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reaches  the  same  conclusion  as  was  arrived  at  in 
the  cases  cited. 

The  interesting  question  is  very  clearly  and  con- 
vincingly discussed  in  1  Ruling  Case  Law,  614,  and 
the  conclusion  there  reached  is  expressed  in  the 
following  language : 

"If  an  adopted  child  dies  during  the  life  of  its 
adopting  parent,  leaving  children,  such  children  are 
for  most,  if  not  all,  purposes  regarded  as  natural 
grandchildren  of  the  adopting  parent,  and  are  en- 
titled to  represent  their  parent  and  to  receive  from 
the  estate  of  his  adopting  parent  what  he  would 
have  been  entitled  to  receive  had  he  lived  until 
after  such  parent's  death.'* 

To  the  same  effect  is  the  conclusion  of  the 
learned  editors  as  found  in  1  Corpus  Juris,  1401, 
and  notes. 

It  is  provided  in  Sections  8573  and  8574,  General 
Code,  which  cover  the  descent  of  real  estate,  how- 
ever the  title  may  have  been  derived,  that  it  shall 
go  first  to  the  children  of  the  intestate  or  their  legal 
representatives,  and  Sections  8029  and  8030,  Gen- 
eral Code,  make  the  adopted  child  the  child  and 
legal  heir  of  the  adopting  parent;  it  is  perfectly 
clear  then  that  under  these  sections  of  the  statutes 
of  our  state  the  child  of  the  adopted  daughter, 
Mattie,  is  entitled  to  take  the  same  estate  by  rep- 
resentation that  her  mother  would  have  received 
had  she  been  living  at  the  time  of  the  death  of  her 
adopting  parents. 

It  was  held  in  Smith  et  al.  v.  Hunter,  Trustee, 
86  Ohio  St.,  106,  that  the  devise  of  a  remainder  to 
the  "heirs  at  law"  of  a  beneficiary  for  life,  would 
include  an  adopted  child  of  the  beneficiary. 
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Counsel  for  plaintiff  relies  on  Lathrop  et  al.  v. 
Young  et  al.,  25  Ohio  St.,  451;  Upson,  Admr.,  v. 
Noble  et  al,  35  Ohio  St.,  655,  and  Phillips,  Ext.,  v. 
McConica,  Gdn.,  59  Ohio  St.,  1.  We  find  nothing 
in  these  cases  in  conflict  with  the  conclusion  herein 
reached. 

The  first  case  did  not  in  any  sense  involve  the 
descent  of  property  to  or  from  an  adopted  child, 
nor  the  children  of  an  adopted  child. 

The  second  case  involved  the  descent  of  property 
of  an  adopted  child,  and  it  was  held  that,  if  such 
child  die  intestate,  the  property  of  the  child  would 
pass  to  the  natural  mother  to  the  exclusion  of  the 
adopting  parents  and  their  children  bom  in  lawful 
wedlock. 

The  last  case  decides  only  that  where  a  legatee 
dies  before  the  testator  the  legacy  lapses  unless  the 
legatee  was  a  child  or  other  relative  of  the  testator 
and  left  issue  surviving,. and  that  an  adopted  child 
is  not  such  issue.  The  case  further  holds  that  an 
adopted  child  can  not  inherit  through  the  adopting 
parent,  from  the  ancestors  of  such  adopting  parent. 
The  conclusion  reached  by  the  court  necessarily 
follows  from  the  fact,  as  stated  in  the  opinion  on 
page  9,  that  the  statute  does  not  make  the  adopted 
child  the  heir  of  the  ancestors  of  its  adopter,  and 
the  right  of  the  adopted  child  to  inherit  can  not  be 
extended  beyond  where  the  statute  has  fixed  it. 
The  vital  distinction  between  that  cise  and  the  one 
at  bar  is  that  the  statutes  do  make  the  adopted  child 
a  child  and  heir  of  the  adopting  parent,  and  do  pro- 
vide that  property  shall  descend  not  only  to  chil- 
dren but  to  their  legal  representatives.  We  are  en- 
tirely in  accord  with  the  following  statement  from 
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the  opinion  of  the  learned  trial  judge  in  the  instant 
case: 

"It  cannot  be  denied  that  if  the  adopting  parents 
had,  at  the  time  of  the  adoption,  natural  children 
who  survived  them,  or  had  children  born  to  them 
after  the  adoption  who  survived  them,  that  the 
adopted  child  would  be  co-heir  with  such  natural 
children,  with  like  and  equal  power  of  inheritance 
from  her  adopting  parents,  for  the  reason  that  the 
jus  representationes  attaches  as  fully,  under  our 
statute  of  adoption,  to  the  adopted  child  as  to  the 
natural  children." 

By  force  of  the  statutes  above  cited  the  child  of 
Mattie  became  the  grandchild  of  the  adopting 
parents,  and  as  such  was  entitled  to  take  by  rep- 
resentation the  estate  which  her  mother  would  have 
taken  if  she  had  been  living  at  the  time  of  the 
death  of  the  adopting  parents. 

Judgment  affirmed. 

Chittenden  and  Kinkade,  JJ.,  concur. 
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The  State,  ex  rel.  D* Alton,  Pros.  Atty.,  v. 
Davis  et  al..  Commissioners. 

Office  and  officers — County  commissioners — Death  of  member — 
Performance  of  duties  by  survivors. 

In  case  of  the  death  of  one  member  of  the  board  of  county  com- 
missioners, the  vacancy  thus  created  remaining  unfilled,  the 
surviving  members  have  authority,  acting  together,  to  perform 
the  duties  of  the  board. 

(Decided  July  12,  1915.) 

Appeal:     Court  of  Appeals  for  Lucas  county. 

Mr.  John  C.  D' Alton,  prosecuting  attorney,  and 
Mr.  Allen  J.  Seney,  for  plaintiff. 

Messrs.  Webster,  Kirtley  &  Connolly,  for  de- 
fendants. 

Richards,  J.  This  action  is  brought  by  John  C. 
D'Alton,  prosecuting  attorney,  for  the  purpose  of 
restraining  the  defendants,  Roy  E.  Davis  and 
Charles  J.  Romeis,  commissioners  of  Lucas  county, 
from  entering  into  a  contract  with  Phil  Garrigan  & 
Son  for  the  construction  of  a  certain  improved  road 
in  the  county  of  Lucas.  The  sole  ground  on  which 
the  prosecutor  seeks  the  injunction  is  that  the  two 
persons  named  do  not  constitute  a  board  of  county 
commissioners,  the  third  member  of  said  board 
being  deceased  and  the  vacancy  never  having  been 
filled  by  the  appointing  authorities. 

A  demurrer  was  filed  to  the  petition  in  the  court 
of  common  pleas  and  sustained  by  that  court,  and, 
the  plaintiff  not  desiring  to  plead  further,  the  peti- 
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tion  was  dismissed.  From  this  decree  an  appeal 
has  been  taken  to  this  court. 

It  appears  from  the  averments  of  the  petition 
that  the  third  member  of  the  board  of  county  com- 
missioners of  Lucas  county,  Frank  W.  Westfall, 
died  on  May  26,  1915,  and  that  before  his  decease 
certain  legislation  had  been  passed  by  the  board 
providing  for  the  construction  of  the  road  in  ques- 
tion, and  that  this  included  the  sale  of  bonds  of  the 
county  in  the  amotuit  of  $30,000.  Bids  had  been 
duly  advertised  for,  and  on  June  29,  1915,  the  de- 
fenciants,  pretending  to  act  as  a  board  of  county 
commissioners,  received  and  opened,  among  other 
bids,  the  bid  of  Phil  Garrigan  &  Son,  in  the  stmi  of 
$27,953.70,  and  it  is  to  prevent  the  execution  of  a 
contract  with  this  bidder  that  this  injunction  is 
sought. 

It  is  provided  by  Section  2395,  General  Code, 
that  the  board  of  county  commissioners  shall  con- 
sist of  three  persons,  and  by  Section  2403,  that  a 
majority  of  the  board  shall  constitute  a  quorum 
thereof.    Section  2397  provides  as  follows: 

"If  a  vacancy  in  the  office  of  commissioner  oc- 
curs more  than  thirty  days  before  the  next  election 
for  state  and  county  officers,  a  successor  shall  be 
elected  thereat.  If  a  vacancy  occurs  more  than 
thirty  days  before  such  election,  or  within  that 
time,  and  the  interest  of  the  county  requires  that 
the  vacancy  be  filled  before  the  election,  the  pro- 
bate judge,  auditor,  and  recorder  of  the  county,  or 
a  majority  of  them,  shall  appoint  a  commissioner, 
who  shall  hold  his  office  until  his  successor  is 
elected  and  qualified." 

It  is  a  fair  inference  from  the  language  of  the 
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section  just  quoted  that  the  general  assembly  con- 
templated that  a  vacancy  might  or  might  not  be 
filled,  depending  upon  the  judgment  of  the  appoint- 
ing power.  It  could  not  be  assumed  that  the  gen- 
eral assembly  contemplated  that  the  business  of 
the  county  must  stop  by  reason  of  the  death  of  one 
member  of  the  board  of  county  commissioners. 
The  public  necessities  naturally  would  require  that 
the  public  business  of  the  county  should  be  ti^ans- 
acted,  and  the  language  of  this  section  justifies  the 
inference  that  the  lawmaking  authorities  had  in 
view  that  under  certain  circumstances  such  busi- 
ness might  properly  be  transacted  by  two  members 
of  the  board  after  the  decease  of  the  other  member. 
The  language  of  the  statute  providing  that  the 
board  of  county  commissioners  shall  consist  of 
three  persons  is  in  all  material  respects  similar,  so 
far  as  this  question  is  concerned,  to  the  language 
of  Section  1466,  General  Code  (103  O.  L.,  408), 
which  provides  that  the  supreme  court  shall  con- 
sist of  a  chief  justice  and  six  judges,  and  yet  it  is 
common  knowledge  to  all,  that,  notwithstanding  the 
decease  of  a  member  of  the  supreme  court,  that 
body  continues  the  hearing  and  decision  of  cases 
and  the  transaction  of  such  business  as  may  prop- 
erly come  before  it.  This  is  by  virtue  of  the  con- 
stitutional provision  that  a  majority  of  the  supreme 
court  constitutes  a  quorum  and  has  authority  to 
pronounce  a  decision  except  in  certain  specified 
cases. 

In  7  Ruling  Case  Law,  999,  the  cases  are  col- 
lected on  the  question,  and  the  general  rule  stated 
to  be  that  the  death  of  one  member  of  a  court  will 
not  deprive  the  survivors  of  authority  to  transact 
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the  business  of  the  court ;  and  a  similar  rule  is  ap- 
plicable to  a  board  of  county  commissioners. 

The  greatest  inconvenience  would  arise  in  the 
transaction  of  public  business  if  boards  or  courts 
were  powerless  to  transact  business  upon  the  death 
of  one  of  their  members,  and  it  must  be  remem- 
bered that  the  board  of  county  commissioners  is  a 
quasi  body  corporate,  having  existence  in  per- 
petuity and  capable  of  suing  and  being  sued  as  such 
body. 

The  question  was  under  consideration  in  Cupp  ei 
al.  V.  Board  of  Commissioners  of  Seneca  County 
et  al.,  19  Ohio  St.,  173,  and  the  court  in  that  case 
discusses  the  power  of  a  majority  of  the  board 
of  commissioners  to  act,  and  while  the  claimed  in- 
firmity there  was  the  absence  of  a  commissioner 
and  not  his  death,  yet  the  discussion  of  the  court 
in  the  opinion  by  Welch,  J.,  is  instructive. 

In  State,  ex  rel.,  v.  Orr,  61  Ohio  St.,  384,  it  was 
held  by  the  supreme  court  that  the  removal  from 
his  ward  of  a  member  of  a  city  council  should 
be  regarded  as  creating  a  vacancy  in  the  ofiice,  and 
that  where  such  vacancy  existed  the  remaining 
members  might  lawfully  act.  The  case  is  a  val- 
uable one  as  indicating  the  view  of  that  court  that 
the  existence  of  a  vacancy  did  not  prevent  the 
transaction  of  business  by  the  city  council  so  long 
as  a  legal  quorum  remained. 

A  very  instructive  case,  shedding  much  light  on 
the  question  under  consideration,  is  Swedhack  v. 
Olson,  107  Minn.,  420.  In  that  case  the  board  of 
county  commissioners  under  the  statutes  of  the 
state  was  composed  of  five  members,  each  repre- 
senting a  district  within  the  county.    A  representa- 
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tive  of  one  of  these  districts  had  failed  to  qualify 
and  the  vacancy  thus  arising  had  not  been  filled, 
yet  the  court  held  that  four  members  could  law- 
fully exercise  the  powers  of  the  board.  The  con- 
clusion is  arrived  at  after  a  careful  review  of  the 
authorities  and  a  discussion  of  the  principles  in- 
volved. It  is  true  that  the  court,  in  discussing  the 
case,  quotes  from  a  nisi  prius  decision  language  ex- 
pressing doubt  whether  if  a  public  duty  is  entrusted 
to  three  persons  and  one  dies  or  is  disqualified,  the 
others  can  act  alone,  but,  under  the  statutes  of  Ohio 
already  cited,  power  to  act  is  entrusted  to  a  ma- 
jority of  three  constituting  the  board  of  commis- 
sioners, and,  therefore,  it  is  apparent  that  the  doubt 
suggested  is  not  tenable  under  a  statute  similar  to 
the  one  in  our  state. 

Much  reliance  is  placed  by  counsel  for  plaintiff 
on  Wentworth  v.  Farmington,  49  N.  H.,  119,  and 
the  cases  there  cited.  The  New  Hampshire  statute 
on  which  that  decision  is  based  is  quoted  in  part  in 
Palmer  v.  Conway,  22  N.  H.,  144,  150.  It  appears 
from  this  case  and  the  various  statutes  to  which 
reference  is  therein  made  that  the  appointing  power 
in  that  state  had  full  authority  to  fill  any  vacancy 
that  might  arise,  temporary  or  otherwise,  at  any 
time,  and  that  the  statutes  of  that  state  contemplate 
that  the  board  should  always  have  its  full  comple- 
ment of  members  when  action  is  taken.  It  is  no- 
ticeable that  Wentworth  v.  Farmington,  supra,  re- 
lies for  its  conclusions  upon  no  authorities  except 
those  within  the  state  of  New  Hampshire,  and  we 
think  the  authority  is  not  applicable  under  the 
statutes  of  Ohio.  We  conclude  therefore  that  the 
two  surviving  members,  acting  together,  are  vested 
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with  full  power  to  perform  the  duties  of  the  board. 
For  the  reasons  given  the  demurrer  to  the  peti- 
tion will  be  sustained  and  the  petition  dismissed. 

Petition  dismissed. 

Chittenden,  J.,  and  Kinder,  J.  (sitting  in  place 
of  Kinkade,  J.),  concur. 


Crowley  v.  The  State  of  Ohio. 

Crimitial  law — Jeopardy  —  Prosecution  for  lesser  offense  —  Not  a 
bar  to  prosecution  for  greater,  when — Assault  and  battery  — 
Assault  vfith  intent  to  commit  rape. 

The  offenses  of  assault  and  battery  and  of  assault  with  intent  to 
commit  rape  are  made  by  our  statutes  separate  and  distinct, 
and  prosecution  for  the  lesser  and  subsequently  for  the  greater 
offense  does  not  constitute  a  placing  of  the  defendant  in  jeop- 
ardy twice  for  the  same  offense. 

(Decided  September  29,  1915.) 

Error  :     Court  of  Appeals  for  Fairfield  county. 

Mr.  M.  A.  Daugherty  and  Mr.  M.  A.  Daugherty, 
Jr.,  for  plaintiff  in  error. 

Mr.  Jas.  A.  Tohin,  prosecuting,  attorney,  and 
Mr.  T.  T.  Courtright,  for  defendant  in  error. 

Shields,  J.  On  the  5th  day  of  November,  1914, 
an  affidavit  was  filed  by  one  Nellie  Finley  against 
the  plaintiff  in  error,  Frank  Crowley,  before  one 
C.  M.  Rowlee,  mayor  of  the  city  of  Lancaster,  in 
Fairfield  county,  Ohio,  charging  the  plaintiff  in 


Digitized  by 


Google 


Ohio  Appellate  Reports.  49 


App.]  Crowley  r.  State. 


error  with  committing  an  assault  and  battery  upon 
the  said  Nellie  Finley  on  the  4th  day  of  November, 
1914,  to  which  said  charge  the  plaintiff  in  error 
entered  a  plea  of  guilty,  whereupon  the  said  mayor 
sentenced  the  plaintiff  in  error  to  imprisonment  in 
the  workhouse  at  Zanesville,  Ohio,  for  the  period  of 
120  days,  and  to  pay  the  costs  of  prosecution,  and 
plaintiff  in  error  was  so  imprisoned. 

Afterward,  at  the  January  (1915)  term  of  the 
court  of  common  pleas  of  said  Fairfield  county,  the 
grand  jurors  of  said  county  returned  an  indict- 
ment against  the  plaintiff  in  error  charging  that 
"Frank  Crowley,  on  the  4th  day  of  November,  in 
the  year  of  our  Lord  one  thousand  nine  hundred 
and  fourteen,  at  the  county  of  Fairfield  aforesaid, 
in  and  upon  one  Nellie  Finley  did  unlawfully  make 
an  assault,  and  her,  the  said  Nellie  Finley,  then 
and  there  unlawfully  did  strike  and  wound,  with 
intent,  her,  the  said  Nellie  Finley,  violently,  forcibly 
and  against  her  will,  then  and  there  unlawfully  to 
ravish  and  carnally  to  know." 

To  this  indictment  a  plea  in  bar  was  interposed 
by  the  plaintiff  in  error  setting  forth,  in  substance, 
that  the  state  of  Ohio  ought  not  to  prosecute  said  in- 
dictment against  him  because  the  state  of  Ohio  had 
theretofore  procured  and  had  judgment  of  convic- 
tion and  sentence  pronounced  upon  and  against  him 
for  the  same  act,  the  same  assault  and  the  same 
offense  mentioned,  described  and  pleaded  against 
him  in  the  said  indictment,  upon  a  plea  of  guilty 
to  said  affidavit  before  said  mayor  who  had  full 
and  final  jurisdiction  to  pronounce  said  final  judg- 
ment and  sentence  and  to  cause  the  same  to  be  fully 
carried  out  and  executed,  which  was  done ;  that  the 
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said  Frank  Crowley  named  in  said  affidavit  is  the 
same  person  named  in  said  indictment,  and  that 
the  said  Nellie  Finley  upon  whom  the  assault  with 
intent  to  ravish  and  carnally  to  know  was  made  as 
charged  in  said  indictment  is  the  same  Nellie  Finley 
upon  whom  the  assault  and  battery  is  alleged  to 
have  been  made  as  charged  in  said  affidavit. 

To  said  plea  in  bar,  the  state  by  its  prosecuting 
attorney  filed  a  demurrer,  and  upon  a  hearing  had 
said  court  sustained  the  same.  Thereupon  a  plea 
of  not  guilty  was  entered  to  said  indictment  and 
upon  trial  had  the  plaintiff  in  error  was  found 
guilty.  A  motion  for  a  new  trial  being  overruled, 
the  plaintiff  in  error  was  sentenced  according  to 
law,  to  all  of  which  proceedings  of  said  court  in 
sustaining  said  demurrer  to  said  plea  in  bar  and  in 
rendering  said  judgment  of  conviction  and  sentence 
the  plaintiff  in  error  duly  excepted,  and  by  a  peti- 
tion in  error  filed  in  this  court  seeks  a  reversal  of 
the  judgment  of  said  court  of  common  pleas. 

Several  assignments  of  error  are  alleged  in  said 
petition  in  error  as  grounds  for  the  reversal  of 
said  judgment,  and  while  not  waiving  any  of  said 
grounds  of  error  the  principal  one  alleged  and  in- 
sisted upon  in  argument  in  behalf  of  the  plaintiff 
in  error  is  that  his  constitutional  rights  were  in- 
vaded and  violated  by  being  twice  put  in  jeopardy 
for  the  same  offense.  If  the  claim  thus  made  finds 
support  in  the  facts  appearing  in  the  record,  it 
would  seem  that  said  judgment  was  unauthorized 
and  that  the  same  should  be  set  aside;  otherwise 
not. 

Let  us  examine.  The  offense  charged  before  the 
mayor  of  Lancaster  was  that  of  assault  and  battery 
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based  upon  an  affidavit  of  the  injured  party.  Hav- 
ing complied  with  the  order  made  and  judgment  en- 
tered by  said  mayor,  it  is  contended  by  the  plain- 
tiff in  error  that  this  was  a  satisfaction  of  the 
judgment  of  the  law  and  put  an  end  to  any  further 
prosecution  growing  out  of  the  same  act  and  of- 
fense. That  it  was  a  satisfaction  of  a  judgment 
duly  rendered  by  competent  authority  upon  the 
charge  made  admits  of  no  doubt ;  but  is  the  remain- 
ing question  to  be  answered  in  the  affirmative  ? 

Article  I,  Section  10,  of  the  lately  amended  Con- 
stitution, provides  that  "No  person  shall  be  twice 
put  in  jeopardy  for  the  same  offense."  The  plea 
in  bar  raises  the  question,  then,  whether  the  indict- 
ment covers  the  same  act  and  offense  described  in 
the  affidavit  filed  with  said  mayor.  If  it  does,  it 
follows  that  the  action  of  the  court  below  in  sus- 
taining said  demurrer  to  said  plea  in  bar  was 
prejudicially  erroneous  and  that  the  judgment  of 
said  court  should  be  reversed. 

The  statute,  Section  12423,  General  Code,  under 
which  the  affidavit  was  filed  before  the  said  mayor, 
reads  as  follows: 

"Whoever  unlawfully  assaults  or  threatens  an- 
other in  a  menacing  manner,  or  unlawfully  strikes 
or  wounds  another,  shall  be  fined  not  more  than  two 
hundred  dollars  or  imprisoned  not  more  than  six 
months,  or  both." 

Section  12421,  General  Code,  upon  which  said 
indictment  was  predicated,  reads  as  follows : 

''Whoever  assaults  another  with  intent  to  kill,  or 
to  commit  robbery  or  rape  upon  the  person  so  as- 
saulted, shall  be  imprisoned  in  the  penitentiary  not' 
less  than  one  year  nor  more  than  fifteen  years." 
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It  is  not  too  much  to  say  that  a  reading  of  the 
foregoing  sectipns  ought  to  enable  us  to  ascertain 
the  purpose  of  the  legislature,  which  alone  has  the 
power  to  create  and  define  offenses,  whether  it  was 
intended  to  describe  one  or  more  offenses  of  a  like 
or  different  kind.  The  presumption  is  that  the 
legislature  had  in  mind  the  purpose  of  describing 
different  offenses.  To  convict  under  Section  12423 
it  is  recognized  that  the  employment  of  physical 
force  only  is  generally  necessary  to  be  shown,  while 
under  Section  12421  an  additional  and  higher  de- 
gree of  proof  is  required,  involving,  as  it  does,  the 
question  of  criminal  intent  as  one  of  the  essential 
requisites  for  conviction  of  the  offense  therein  de- 
scribed. One  describes  a  misdemeanor  and  the 
other  a  felony.  While  each  is  a  separate  and  com- 
plete offense  in  itself  when  made  out  by  a  certain 
degree  of  proof,  a  different  degree  of  proof  is  nec- 
essary to  sustain  a  conviction  under  the  latter  than 
under  the  former  section,  thus  showing  that  the 
identity  of  the  offenses  described  in  said  sections 
is  not  the  same.  We  are  therefore  led  to  conclude, 
adopting  the  well-established  rule  that  the  intention 
of  the  legislature  must  govern  in  the  interpretation 
of  statutes,  that  it  was  the  purpose  of  the  legisla- 
ture to  create  two  separate  and  distinct  offenses  in 
the  enactment  of  these  sections. 

But  it  is  argued  on  behalf  of  the  plaintiff  in  error 
that  it  is  held  in  certain  jurisdictions  that  because 
of  certain  constituent  elements  being  present  in  the 
two  offenses  that  therefore  the  position  assumed  by 
the  learned  counsel  for  the  plaintiff  in  error  can 
not  be  successfully  challenged.    Our  supreme  court 
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recently  passed  upon  a  case  involving  the  question 
raised  in  the  case  here.  In  State  v.  Rose,  89  Ohio 
St,  383,  it  held: 

"The  provision  of  the  constitution  relating  to 
jeopardy  is  in  the  following  words:  *No  person 
shall  be  twice  put  in  jeopardy  for  the  same  offense/ 
The  offense  charged  in  the  information  is  not  the 
same  offense  and  does  not  include  the  offense 
charged  in  the  indictment,  and  hence  the  defense  of 
jeopardy  must  fail." 

Speaking  for  the  court  and  specially  referring  to 
the  feature  of  the  case  contended  for  by  counsel, 
Judge  Wanamaker  says,  at  page  386: 

"To  be  in  jeopardy  there  must  not  only  be  a  suf- 
ficient legal  charge,  but  a  sufficient  jurisdiction  to 
try  the  charge. 

"The  words  *same  offense'  mean  same  offense, 
not  the  same  transaction,  not  the  same  acts,  not  the 
same  circumstances  or  same  situation.  There  is 
but  one  offense  that  is  the  same  offense  as  'rape,' 
and  that  is  'rape.'     *     *     * 

"It  is  not  enough  that  some  single  element  of  the 
offense  charged  may  have  a  single  element  of  some 
other  offense  as  to  which  the  defendant  had  there- 
tofore been  in  jeopardy,  but  the  constitution&l  pro- 
vision requires  that  it  shall  be  the  'same  offense.' 

"Some  courts  have  greatly  expanded  the  natural 
and  ordinary  meaning  of  the  words  'same  offense' 
to  include  all  lesser  degrees  that  may  be  fairly  in- 
cluded within  the  major  charge. 

"In  all  offenses  against  the  person  there  must  be 
in  the  first  instance  an  assault.  To  such  lengths 
have  some  courts  gone  as  to  hold  that  if  the  defend- 


Digitized  by 


Google 


54  Ohio  Appellate  Reports. 


Crowley  v.  State.  [5  Ohio 


ant  had  been  in  jeopardy  of  a  simple  assault  upon 
another  person  and  subsequently  such  assault 
proved  to  be  fatal,  by  reason  of  which  he  was  sub- 
sequently indicted  charged  with  murder,  the  de- 
fendant might  thereupon  successfully  plead  a  for- 
mer jeopardy,  because  necessarily  included  within 
the  charge  of  murder  or  manslaughter  was  the 
charge  of  assault  or  assault  and  battery,  with  which 
he  had  been  previously  charged  and  as  to  which 
he  had  previously  been  in  jeopardy.  This  doctrine, 
however,  has  not  found  favor  in  decisions  of  the 
supreme  court  of  this  state." 

While  we  think  the  decision  in  the  foregoing  case 
is  decisive  of  the  question  raised  here,  and  of  this 
case,  the  following  might  be  mentioned  as  sustain- 
ing said  authority :  Gavieres  v.  United  States,  220 
U.  S.,  338 ;  Morgan  v.  Devine,  237  U.  S.,  632 ;  Free- 
land  V.  People,  16  111.,  380;  State  v.  Little  field,  70 
Me.,  452;  Morey  v.  Commonwealth,  108  Mass., 
433;  3  Greenleaf  on  Evidence  (16  ed.),  Section 
36;  1  Chitty's  Criminal  Law,  452,  456;  1  Bishop's 
New  Criminal  Law  (8  ed.).  Section  1053;  Com- 
monwealth  v.  Ramunno,  219  Pa.  St.,  204. 

Recognizing  that  the  test  of  identity  of  offenses 
is  whether  the  same  evidence  is  required  to  sustain 
them,  as  laid  down  in  the  authorities  cited,  but  one 
conclusion  can  be  reached  by  this  court  concerning 
the  action  of  the  court  below  in  sustaining  the  de- 
murrer to  the  plea  in  bar  filed  by  the  plaintiff  in 
error,  and  that  is  that  such  action  was  proper  and 
affords  no  ground  of  error  for  which  the  judgment' 
of  said  court  should  be  reversed. 

The  judgment  of  the  court  of  common  pleas  will. 
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therefore,  be  affirmed,  and  said  cause  will  be  re- 
manded for  execution.    Exceptions  noted. 

Judgment  affirmed. 

Powell,  J.,  and  Merriman,  J.  (sitting  in  place 
of  HoucK,  J.),  concur. 


In  re  Extradition  of  Williams. 

ExtradiHon — Duty  of  governor  — Hearing  before  judge  —  Section 
114,  General  Code — Questions  to  be  determined  —  Sufficiency 
of  charges  by  demanding  state  —  Presumption  as  to  finding  by 
governor  —  Not  overcome  by  evidence,  when, 

1.  The  governor  of  this  state  upon  a  demand,  made  in  due  form 

by  the  governor  of  another  state,  for  the  surrender  of  a  fugi- 
tive from  justice,  should  first  determine  whether  or  not  the 
requisite  preliminary  steps  have  been  taken,  that  legal  grounds 
exist  and  that  the  case  falls  within  the  purview  of  the  stat- 
utes for  issuing  of  an  extradition  warrant,  and  if  he  so  finds 
it  then  becomes  his  duty  to  issue  such  warrant. 

2.  The  sheriff,  in  the  instant  case,  took  the  fugitive  before  the 

judge  of  the  court  of  common  pleas,  who  under  Section  114, 
General  Code,  had  jurisdiction  to  hear  and  determine  the  cause, 
and  upon  proof  by  him  adjudged  sufficient  ordered  the  fugitive 
to  be  delivered  to  the  agent  of  the  state  of  Pennsylvania,  who 
was  named  in  said  requisition,  to  be  conveyed  to  the  state  of 
Pennsylvania  for  prosecution  on  said  charge.  Held:  That 
neither  the  governor  nor  the  examining  judge  passes  upon  the 
ultimate  guilt  of  the  accused,  but  upon  the  questions  as  to 
whether  or  not  an  offense  is  charged  under  the  laws  of  the 
state  demanding  extradition,  whether  or  not  the  identity  of 
the  party  charged  is  established,  whether  or  not  the  party 
charged  is  a  fugitive  from  justice,  and  that  the  extradition 
is  not  for  the  purpose  of  enforcing  any  civil  liability  against 
the  accused. 

3.  The    information    upon    which    these    proceedings    were   based 
charged  the  offense  of  obtaining  money  by  false  pretenses,  and 
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the  objection  to  this  charge  being  technical  and  the  information 
substantially  charging  the  offense,  it  is  held  to  have  been  suffici- 
ent. 
4.  The  presumption  is  that  the  governor  of  Ohio  found,  in  issuing 
the  extradition  warrant,  that  the  application  for  the  requisition 
was  made  in  good  faith  for  the  purpose  of  having  the  alleged 
fugitive  answer  to  the  offense  charged,  and  the  court  finds 
there  is  not  sufficient  evidence  to  the  contrary  in  the  record  to 
overcome  this  presumption. 

(Decided  September  90,  1915.) 

Error:     Court  of  Appeals  for  Stark  county. 

Messrs.  Amerman  &  Mills,  for  A:  W.  Williams, 
plaintiff  in  error. 

Mr.  Clarence  A.  Fisher  and  Mr.  Walter  S.  Ruff, 
for  State  of  Pennsylvania,  defendant  in  error. 

Shields,  J.  It  appears  that  on  the  first  day  of 
July,  1915,  an  application  was  made  in  due  form 
to  the  governor  of  the  state  of  Pennsylvania  by  W. 
D.  Burns,  as  district  attorney  of  the  county  of 
Clarion  in  said  state,  accompanied  by  a  statement 
in  writing  by  him,  by  an  affidavit  of  the  facts  con- 
stituting said  alleged  offense  by  one  claiming  to 
have  actual  knowledge  thereof,  and  by  a  duly  at- 
tested copy  of  an  information  charging  the  plain- 
tiff in  error  with  the  crime  of  obtaining  money  un- 
der false  pretenses ;  charging  that  the  obtaining  of 
money  or  property  under  false  pretenses  is  an  of- 
fense under  the  laws  of  said  state ;  that  the  offense 
therein  charged  was  committed  in  said  state  and 
the  plaintiff  in  error  was  at  the  time  in  said  state, 
and  that  the  plaintiff  in  error  was  then  a  fugitive 
from  justice.    Whereupon  the  governor  of  the  state 
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of  Pennsylvania  issued  a  requisition  upon  the  gov- 
ernor of  the  state  of  Ohio  for  the  extradition  of  the 
plaintiff  in  error.  The  governor  of  the  state  of 
Ohio,  after  an  examination  of  the  documentary  and 
other  proof  submitted  to  him  with  said  requisition, 
issued  a  warrant  directed  to  the  sheriff  of  Stark 
coimty,  Ohio,  commanding  him  to  arrest  the  plain- 
tiff in  error  and  take  him  before  a  judge  of  the  su- 
preme court,  or  of  the  circuit  court,  or  common 
pleas  court,  to  be  examined  on  said  charge.  Hav- 
ing taken  him  before  one  of  the  common  pleas 
judges  of  said  Stark  county  for  said  purpose,  up- 
on such  examination  and  upon  proof  by  said  judge 
adjudged  sufficient,  the  plaintiff  in  error  was  or- 
dered by  said  judge  to  be  delivered  to  the  agent 
named  in  said  extradition  warrant,  to  be  conveyed 
and  surrendered  to  the  authorities  in  said  county 
of  Qarion,  in  said  state  of  Pennsylvania,  for  prose- 
cution on  said  charge.  Thereupon  a  motion  for  a 
suspension  of  the  execution  of  said  order  and  judg- 
ment was  made  to  said  judge  on  behalf  of  said 
plaintiff  in  error  to  enable  him  to  prosecute  error  to 
said  judgment  to  the  court  of  appeals  in  and  for 
said  Stark  county,  which  motion  was  allowed,  and 
pending  the  suspension  of  said  order  and  judg- 
ment the  plaintiff  in  error  filed  a  petition  in  error 
in  this  court  to  reverse  the  said  judgment,  and  was 
admitted  to  bail. 

The  principal  errors  relied  on  are : 

1.  That  the  alleged  information  does  not  charge 
a  crime  under  the  laws  of  the  state  of  Pennsyl- 
vania. 

2.  Assuming  that  it  does  charge  said  crime,  the 
evidence  shows  that  the  ulterior  purpose  of  this  ex- 
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tradition  proceeding  is  not  to  prosecute  plaintiff  in 
error  for  a  violation  of  any  offense  committed 
against  the  laws  of  said  state,  but  to  compel  the 
payment  of  an  alleged  civil  liability. 

In  this  state  the  statutes  regulating  extradition 
proceedings  are  plain  and  admit  of  no  necessity  for 
construction.  The  governor  of  the  state,  upon  a 
demand  made  in  due  form  for  the  surrender  of  a 
fugitive  from  justice,  first  determines  whether  or 
not  the  requisite  preliminary  steps  have  been  taken, 
that  legal  grounds  exist  and  that  the  case  falls 
within  the  purview  of  the  statutes  for  the  issuing 
of  an  extradition  warrant,  and  if  he  so  finds  it 
then  becomes  his  duty  to  issue  such  warrant  (  Work 
v.  Corrington,  34  Ohio  St.,  64),  all  of  which  ap- 
pears to  have  been  done  in  this  case.  After  ap- 
prehending and  arresting  the  plaintiff  in  error,  it 
further  appears  that  the  sheriff  of  Stark  county 
took  the  plaintiff  in  error  before  one  of  the  judges 
of  the  court  of  common  pleas  of  said  county,  who 
under  the  statute  had  jurisdiction  to  hear  and  de- 
termine the  proceeding,  and  who,  upon  proof  by 
him  adjudged  sufficient,  ordered  and  adjudged  that 
plaintiff  in  error  be  delivered  to  the  agent  named  in 
said  requisition,  to  be  conveyed  to  the  state  of  Penn- 
sylvania for  prosecution  on  said  charge. 

It  is  contended  that  the  information  upon  which 
the  right  to  extradite  the  plaintiff  in  error  is  based 
does  not  charge  an  offense,  and  therefore  the  gov- 
ernor was  without  jurisdiction  to  issue  said  war- 
rant, and  that  the  judge  hearing  said  charge  was 
likewise  without  jurisdiction  to  order  the  plaintiff 
in  error  to  be  extradited.  As  we  construe  the  stat- 
utes regulating  extradition  proceedings,  neither  the 
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governor  nor  the  examining  judge  passes  upon  the 
ultimate  guilt  of  the  accused,  but,  among  other 
things,  passes  upon  the  question  as  to  whether  or 
not  an  offense  is  charged  under  the  laws  of  the 
state  demanding  extradition,  whether  or  not  the 
identity  of  the  party  charged  is  established,  whether 
or  not  the  party  charged  is  a  fugitive  from  justice, 
and  that  the  extradition  of  the  plaintiff  in  error  is 
not  for  the  purpose  of  enforcing  any  civil  liability 
against  him,  that  is,  that  the  criminal  machinery 
of  the  state  shall  not  be  invoked  and  employed  to 
lay  a  foundation  for  or  to  work  out  any  civil 
remedy  against  the  party  charged.  Speaking  for 
the  court  in  the  case  of  Wilcox  v.  Nolze,  reported 
in  34  Ohio  St.,  520,  Judge  Okey  says,  at  page  523  : 

"The  governor  of  a  state,  in  issuing  his  war- 
rant of  extradition  of  a  fugitive  from  justice,  acts 
in  an  executive,  and  not  in  a  judicial  capacity.  He 
is  not  permitted  to  try  the  question  whether  the 
accused  is  guilty  or  not  guilty ;  he  is  not  to  regard 
a  departure  from  the  prescribed  forms  for  making 
the  application,  or  as  to  the  manner  of  charging  the 
crime,  in  any  matter  not  of  the  substance;  and  he 
is  not  to  be  controlled  by  the  question  whether  the 
offense  is  or  is  not  a  crime  in  his  own  state,  the  in- 
quiry being  whether  the  act  is  punishable  as  a  crime 
in  the  demanding  state.  Nor  have  the  courts  larger 
powers,  in  any  of  these  respects,  than  the  gover- 
nor.'' 

And  in  The  Law  of  Extradition,  by  Spear,  in  re- 
ferring to  the  provisions  in  the  several  extradition 
treaties  of  the  United  States,  it  is  observed,  at  page 
80,  that  the  offense  charged  in  the  demand  made 
for  the  fugitive  from  justice  shall  be  proved  by 
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such  evidence  "  'As,  according  to  the  laws  of  the 
place  where  the  fugitive  or  person  so  charged  shall 
be  found,  would  justify  his  apprehension  and  com- 
mitment for  trial,  if  the  offense  had  there  been 
committed.'  *  *  *  The  delivering  government, 
and  not  the  one  making  the  demand,  is  by  the  terms 
of  the  treaty  in  regard  to  evidence  the  final  judge 
as  to  the  propriety  of  the  demand,  and  also  as  to 
the  sufficiency  of  the  evidence  in  its  support.  It 
applies  its  own  rule  of  evidence  to  the  case,  and 
withholds  or  grants  the  surrender  under  that 
rule.'' 

While  the  charge  in  said  information  may  be  a 
little  lame  in  some  unimportant  particulars,  and 
perhaps  is,  still  we  think  the  objection  made  is 
technical  and  that  the  information  charges  the  of- 
fense of  obtaining  money  by  false  pretenses.  In 
Jackson  and  Walling  v.  Archibald,  Sheriff,  12  C. 
C,  155,  it  is  held  that: 

"If  a  felony  is  substantially  charged  in  the  in- 
dictment attached  to  the  requisition  for  the  extradi- 
tion of  a  fugitive  from  justice,  the  fact  that  it  is 
inartistically  drafted,  or  that  there  is  some  tech- 
nical defect  in  the  form  of  the  indictment,  ought 
not  to  prevail  to  defeat  extradition." 

We  are  not  inclined  to  disturb  the  judgment  be- 
low on  the  ground  urged. 

It  is  contended  on  behalf  of  the  plaintiff  in  error 
that  the  real  purpose  of  this  extradition  proceed- 
ing is  not  to  have  his  return  ordered  to  the  de- 
manding state  for  trial  on  the  offense  laid  in  the 
requisition,  but  for  the  purpose  of  working  out  a 
civil  remedy  against  him,  and  it  is  contended  that 
this  is  manifest  from  the  evidence  taken  upon  the 
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hearing  hereinbefore  referred  to.  If  such  conten- 
tion was  well  founded,  the  court  would  be  unwill- 
ing to  lend  its  aid  in  the  working  out  of  any  such 
purpose.    Section  1 10,  General  Code,  provides  that : 

"The  demand  or  application  must  be  accom- 
panied by  sworn  evidence  that  the  party  charged 
is  a  fugitive  from  justice,  and  that  the  demand  is 
made  in  good  faith  for  the  punishment  of  crime 
and  not  for  the  purpose  of  the  collection  of  debt 
or  pecuniary  mulct  or  of  removing  the  alleged  fugi- 
tive to  a  foreign  jurisdiction  to  serve  him  with  civil 
process,  and  by  a  duly  attested  copy  of  an  indict- 
ment or  an  information,  or  a  duly  attested  copy 
of  a  complaint  made  before  a  court  or  magistrate 
authorized  to  take  it  and  accompanied  with  an  af- 
fidavit or  affidavits  to  the  facts  constituting  the  of- 
fense charged  by  persons  having  actual  knowledge 
thereof.'' 

It  is  apparent  from  the  language  of  the  fore- 
going section  that  the  application  for  a  requisition 
for  a  fugitive  from  justice  must  be  founded 
on  good  faith  for  the  sole  purpose  of  having  him 
answer  to  the  identical  offense  charged  and  not  for 
any  other  purpose.  The  presumption  is  that  the 
governor  of  Ohio  so  found  before  issuing  the  ex- 
tradition warrant,  but  it  is  contended  that  the  evi- 
dence taken  before  said  examining  judge  shows 
otherwise.  We  have  carefully  read  the  evidence 
taken  on  said  hearing  and  find  the  prosecuting  wit- 
ness testified  that  after  he  failed  to  recover  back 
money  paid  for  certain  shares  of  stock,  he  instituted 
this  criminal  prosecution.  Granting  this,  does  it 
follow  by  any  principle  of  sound  reasoning  that  the 
plaintiff  in  error  is  sought  to  be  extradited  for  any 
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Other  than  the  purpose  of  being  prosecuted  for  this 
alleged  offense,  in  the  absence  of  any  proof  to  the 
contrary  ?  It  does  not  so  impress  the  court,  and  it 
follows  that  the  second  ground  of  error  alleged  is 
not  sustained. 

Besides  the  errors  alleged  and  already  specifi- 
cally referred  to  herein,  said  petition  in  error  con- 
tains other  alleged  errors,  all  of  which  we  have 
considered,  but  we  find  in  the  record  no  such  prej- 
udicial error  that  the  judgment  of  the  court  below 
should  be  reversed. 

The  view  we  have  taken  of  this  case  renders  it 
unnecessary  to  pass  upon  the  motion  submitted  on 
behalf  of  W.  S.  Smathers,  the  sheriflF  of  said  Cla- 
rion county,  and  the  duly  appointed  agent  of  the 
state  of  Pennsylvania  for  the  purpose  named  in 
said  requisition,  in  which  motion  it  is  contended 
that  the  proceedings  herein  are  in  violation  of  cer- 
tain provisions  of  the  Constitutions  of  the  United 
States  and  of  the  state  of  Ohio. 

The  judgment  of  the  court  of  common  pleas  will 
therefore  be  affirmed,  and  said  cause  is  remanded 
for  execution.    Exceptions  noted. 

Judgment  affirmed. 

Powell  and  Houck,  JJ.,  concur. 
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Feazel  V.  Feazel. 

Res  adjudicata — Former  judgment  conclusive  —  As  to  matters  en- 
titled to  be  litigated,  when  —  General  denial  in  answer  to 
former  suit — Failure  to  present  claim  pleaded  in  later  action. 

Where  testimony  as  to  the  claim  now  in  suit  was  offered  and  went 
to  the  jury  in  a  former  trial,  in  which  the  present  plaintiff 
was  defendant  and  the  present  defendant  was  plaintiff,  a  re- 
viewing court  must  assume  there  was  a  determination  as  to 
that  claimed,  and  the  principle  of  res  adjudicata  applies,  not- 
withstanding the  answer  in  the  former  suit  was  a  general  de- 
nial and  no  affirmative  relief  was  sought  and  no  claim  pre- 
sented with  reference  to  the  account  on  which  recovery  is 
sought  in  the  case  at  bar. 

(Decided  October  9,  1915.) 

Error:     Court  of  Appeals  for  Licking  county. 

Messrs.  Kibler  &  Kibler,  for  plaintiff  in  error. 
Messrs.  Fitzgibhon,  Montgomery  &  Black,  for 
defendant  in  error. 

HoucK,  J.  This  is  a  proceeding  in  error  prose- 
cuted from  the  common  pleas  court  of  Licking 
county,  Ohio,  the  parties  standing  here  in  the  same 
position  as  in  the  court  below. 

The  cause  was  submitted  to  the  common  pleas 
court  upon  the  question  made  by  the  pleadings  in 
the  case  as  to  whether  or  not  the  plaintiff.  Perry 
Feazel,  is  estopped,  and  whether  the  claim  in  the 
petition  is  res  adjudicata  by  reason  of  the  allega- 
tions and  matter  set  forth  in  the  answer  of  the  de- 
fendant, Jacob  Feazel,  said  cause  being  submitted 
to  the  common  pleas  court  upon  the  following  stip- 
ulation and  agreement  between  the  parties  hereto: 
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"That  the  question  of  res  adjudicata  and  of 
estoppel  shall  be  submitted  to  the  court  upon  the 
pleadings  in  the  case  of  Jacob  Feazel  vs.  Perry 
Feazel,  heretofore  tried  in  the  court  of  common 
pleas  of  Delaware  county,  Ohio,  being  case  No. 
6821,  the  pleadings  in  this  case  and  the  bill  of  ex- 
ceptions in  said  Delaware  county  case." 

The  common  pleas  court  rendered  a  judgment  in 
favor  of  the  defendant,  and  a  reversal  of  this 
judgment  is  sought  by  plaintiff  in  error. 

The  plaintiff  brought  suit  in  the  common  pleas 
court  against  the  defendant,  asking  for  a  judgment 
against  him  in  the  sum  of  $1,061.25,  alleged  to  be 
due  him  for  board  and  lodging,  etc.,  furnished  by 
plaintiff  to  the  defendant  between  August  17,  1910, 
and  July  10,  1912,  being  the  time  defendant  lived 
in  the  home  of  plaintiff  in  Delaware  county,  Ohio. 

An  answer  was  filed  to  the  petition,  pleading 
among  other  things  the  defenses  of  estoppel  and 
res  adjudicata,  in  this,  to-wit,  that  all  of  the  mat- 
ters, things  and  questions  involved  in  said  suit  had 
been  fully  tried,  determined  and  adjudicated  be- 
tween the  parties  hereto  in  a  suit  which  was  tried 
in  the  common  pleas  court  of  Delaware  county, 
Ohio,  on  the  17th  day  of  October,  1915,  and  a  final 
judgment  rendered  therein. 

Two  questions  are  presented  in  this  case: 

First.  Is  the  cause  of  action  set  forth  in  the 
petition  in  this  case  in  any  way  connected  with  the 
case  tried  in  Delaware  county  wherein  Jacob  Feazel 
was  plaintiff  and  Perry  Feazel  was  defendant? 

Second.  Was  the  cause  of  action  in  plaintiff's 
petition  in  this  case  submitted  to  and  passed  upon 
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by  the  jury  in  the  Delaware  county  case,  notwith- 
standing the  charge  of  the  court  in  said  case? 

The  stipulation  and  agreement  upon  which  this 
cause  is  submitted,  among  other  things,  provides 
that  the  bill  of  exceptions  in  the  Delaware  county 
case  shall  be  considered  by  the  court.  We  have 
examined  the  same  with  some  care,  with  a  view  of 
ascertaining  the  facts  presented  in  that  case  that 
would  be  applicable  and  proper  in  the  determina- 
tion of  the  questions  involved  in  this  case,  and  es- 
pecially with  reference  to  the  charge  of  the  court. 

The  bill  of  exceptions  discloses  that  practically 
all  of  the  items  set  out  in  the  petition  in  the  case 
at  bar  were  charges  made  within  the  time  that  the 
defendant  lived  in  the  home  of  the  plaintiff.  Speak- 
ing from  the  record,  they  were  submitted  to  the 
jury  in  the  trial  of  the  case,  and  it  is  not  within 
the  province  of  a  reviewing  court  to  say  they  were 
not  considered  by  the  jury  in  arriving  at  its  verdict. 
The  record  shows  that  the  plaintiff  had  no  con- 
tract of  any  kind  with  his  father  for  care,  support, 
board,  etc.,  and  therefore  the  charge  of  the  court 
was  proper  and  right  when  the  jury  was  charged 
that,  "There  is  no  claim  made  in  the  answer  for 
any  compensation  for  board  or  anything  else." 
This  was  a  correct  and  proper  instruction  to  give 
to  the  jury  in  the  light  of  the  testimony  of  the 
plaintiff  himself. 

We  think  it  is  a  well-settled  principle  of  law  in 
this  state  that  when  a  matter  has  been  finally  de- 
termined in  an  action  between  the  same  parties  by 
a  competent  and  proper  tribunal,  the  judgment  is 
conclusive,  not  only  as  to  what  was  determined  but 
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also  as  to  every  other  question  which  might  prop- 
erly have  been  litigated  in  the  case. 

True,  the  answer  in  the  Delaware  county  case 
was  a  general  denial  and  no  affirmative  relief  was 
sought  and  no  claim  presented  therein  with  ref- 
erence to  the  items  set  out  in  the  petition  in  the 
case  at  bar,  but  evidence  was  offered  in  the  trial 
of  the  case  upon  these  items,  which  went  to  the 
jury,  and,  so  far  as  a  reviewing  court  is  concerned, 
the  jury  took  these  items  into  consideration  in  ar- 
riving at  its  verdict. 

Our  supreme  court  has  declared,  as  a  well-settled 
principle  of  law,  that  when  the  facts  which  consti- 
tute the  cause  of  action  or  defense  have  been,  be- 
tween the  same  parties,  submitted  to  the  considera- 
tion of  the  court  and  passed  upon  by  the  court,  they 
can  not  again  be  the  proper  subjects  for  action  or 
defense,  unless  the  finding  and  judgment  of  the 
court  is  opened  up  and  set  aside  by  proper 
authority.  This  principle  of  law  extends  still  fur- 
ther in  quieting  litigation.  A  party  can  not  re- 
litigate  matters  which  he  might  have  interposed, 
but  failed  to,  in  a  prior  action  between  the  same 
parties  or  their  privies  in  reference  to  the  same 
subject-matter,  and  if  he  fails  to  introduce  mat- 
ters for  the  consideration  of  the  court  that  he  might 
have  presented,  he  will  be  presumed  to  have  waived 
his  right  to  do  so. 

Relying  upon  the  record  in  the  Delaware  county 
case  and  pleadings  submitted,  and  applying  thereto 
the  well-known  principles  of  law  applicable  to  the 
questions  presented  in  the  case  at  bar,  a  majority 
of  the  court  is  of  the  opinion  that  the  judgment  of 
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the  common  pleas  court  is  right  and  should  be  af- 
firmed 

Judgment  affirmed. 

Shields^  J.,  concurs. 

Powell^  J.,  dissents. 


Cleveland  Protestant  Orphan  Asylum  et  al. 
V.  Soule. 

Jurisdiction  —  Juvenile  and  common  pleas  courts — Child  of  di- 
vorced parents — Section  11987,  General  Code,  not  superseded 
by  Sections  164T,  1648  and  8031,  General  Code — Prior  and  con- 
tinning  jurisdiction  of  common  pleas  court, 

t.  Sections  1647,  1648  and  8031,  General  Code,  conferring  on  juve- 
nile courts  authority  to  determine  cases  involving  delinquent, 
neglected  and  dependent  children,  do  not  supersede  Section 
11987,  General  Code,  empowering  common  pleas  courts  to  make 
orders  for  the  disposition,  care  and  maintenance  of  children  of 
parents  involved  in  divorce  proceedings. 

2.  A  court  of  common  pleas,  having  made  an  order  concerning  the 
disposition  of  a  minor  child  of  parents  involved  in  divorce 
proceedings,  has  continuing  jurisdiction  of  such  child,  pre- 
cluding a  juvenile  court  from  taking  independent  jurisdiction 
thereof.  If  the  best  interests  of  the  child  demand  a  change  of 
custody  the  proper  procedure  is  by  application  to  the  common 
pleas  court  to  modify  its  former  order. 

8.  The  principle  that  the  court  first  obtaining  jurisdiction  of  a  sub- 
ject-matter retains  exclusive  jurisdiction  and  authority  until 
final  disposition,  applies  to  jurisdiction  of  a  dependent  child 
concerning  whom  a  common  pleas  court  has  made  an  order 
for  the  custody  in  divorce  proceedings;  and  a  juvenile  court 
has  no  authority  to  make  an  order  for  the  disposition  of  such 
child. 

(Decided  October  15,  1915.) 

Error  :     Court  of  Appeals  for  Sandusky  county. 
Mr.  W.  J,  Mead,  for  plaintiffs  in  error. 
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Messrs.  Kinney,  O'Farrell  &  Rimelspach  and 
Mr.  E.  C.  Sayles,  for  defendant  in  error. 

Richards,  J.  This  is  a  proceeding  in  habeas 
corpus  brought  in  the  court  of  common  pleas  to 
recover  the  custody  of  a  child  about  eleven  years 
of  age.  The  court  of  common  pleas  granted  the 
writ,  and  error  is  prosecuted  to  that  judgment. 
The  case  raises  a  very  interesting  question  of  juris- 
diction as  between  the  probate  court  and  the  com- 
mon pleas  court.  No  disputed  matters  of  fact  arise 
in  the  case.  The  important  facts  to  be  considered 
in  determining  the  questions  raised  are  simply  that 
in  a  divorce  action  pending  between  the  father  and 
mother  of  the  child,  the  custody  of  the  child  had 
been  awarded  to  the  mother  in  the  court  of  com- 
mon pleas  of  this  county  on  December  26, 1913.  In 
pursuance  of  this  decree  of  the  common  pleas  court 
the  mother  took  and  retained  possession  of  the 
child.  In  May,  1914,  proceedings  were  instituted 
in  the  probate  court,  acting  as  a  juvenile  court,  in 
this  county,  in  which  it  was  charged  that  the  child 
was  a  dependent  child  by  reason  of  the  fact  that 
it  had  not  proper  parental  care  and  that  its  home 
was,  by  reason  of  neglect  and  depravity  on  the  part 
of  its  parents,  an  unfit  place  for  the  child.  On  the 
trial  in  the  juvenile  court  that  court  found  and  ad- 
judged that  the  child  was  a  dependent  of  about  the 
age  of  eleven  years  and  that  she  was  a  ward  of  the 
court,  and  the  court  ordered  that  her  custody  be 
committed  to  the  Qeveland  Protestant  Orphan 
Asylum  and  that  she  be  there  cared  for  and  edu- 
cated until  the  further  order  of  the  court 

The  authority  vested  by  statute  in  the  court  of 
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common  pleas  in  an  action  for  divorce  is  contained 
in  Section  11987,  General  Code,  and  empowers  that 
court  to  make  such  order  for  the  disposition,  care 
and  maintenance  of  the  child  as  is  just.  The  order 
which  was  made  in  the  court  of  common  pleas 
antedates  the  order  in  the  juvenile  court  and  was 
made  in  direct  conformity  to  the  language  of  the 
statute.  It  is  said,  however,  that  the  juvenile-court 
law  supersedes  the  order  and  decree  made  in  the 
court  of  common  pleas.  The  juvenile  court  pro- 
ceeded under  and  by  virtue  of  the  authority  con- 
tained in  Sections  1647,  1648  and  8031,  General 
Code.  These  sections  confer  ample  authority  upon 
the  juvenile  court  to  consider  and  determine  cases 
involving  questions  of  delinquent,  neglected  or  de- 
pendent children.  The  latter  section  (Section  8031, 
General  Code)  provides,  in  substance,  that  when 
a  parent,  through  vagrancy,  negligence  or  miscon- 
duct, is  unable  to  support  a  minor  child  or  neglects 
so  to  do,  or  habitually  illtreats  such  child,  the  pro- 
bate court  may  issue  a  summons  requiring  the 
parent  to  appear  and  answer  the  complaint,  and  if 
the  court  finds  the  complaint  to  be  true  and  that  it 
is  for  the  best  interests  of  the  child  to  be  taken  from 
the  parent,  it  may  make  an  order  to  that  effect  and 
direct  the  placing  of  the  child  in  a  suitable  orphan 
asylum  or  children's  home  or  with  some  other 
benevolent  society.  We  do  not,  however,  under- 
stand that  these  sections  operate  to  supersede  the 
authority  conferred  on  courts  of  common  pleas  to 
make  proper  orders  for  the  disposition,  care  and 
maintenance  of  the  children  of  parents  involved  in 
a  divorce  action  before  that  court.  It  has  long 
been  held  that  the  jurisdiction  of  the  court  of  com- 
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mon  pleas  over  the  children  of  parents  so  involved 
is  a  continuing  jurisdiction  and  that  the  child  be- 
comes the  ward  of  the  court.  This  child  was  a 
ward  of  the  court  of  common  pleas  prior  to  and  at 
the  time  the  proceedings  were  brought  in  the  ju- 
venile court.  We  think  that  the  statutes  conferring 
authority  on  any  court  in  such  matters  must  be 
read  as  limited  to  children  not  already  provided  for 
by  some  other  court  first  having  obtained  jurisdic- 
tion. Hoffman  v.  Hoffman,  15  Ohio  St.,  427,  and 
Rogers  v.  Rogers,  51  Ohio  St.,  1. 

A  similar  question  has  been  before  the  supreme 
court  on  two  recent  occasions,  the  first  being  In  re 
Crist,  89  Ohio  St.,  33.  In  that  case  the  probate 
court  had  appointed  a  guardian  of  the  child  after 
the  decree  awarding  the  custody  of  the  child  had 
been  entered  in  the  court  of  common  pleas,  and  it 
was  held  that  the  child  had  become  the  ward  of  the 
court  of  common  pleas  and  that  the  jurisdiction 
over  its  custody  was  a  continuing  jurisdiction  and 
could  not  be  aflfected  by  the  subsequent  appointment 
of  a  guardian  in  the  probate  court. 

The  question  was  again  before  the  supreme  court 
in  The  Children's  Home  of  Marion  County  et  al.  v. 
Fetter,  90  Ohio  St.,  110.  In  that  case  a  delinquent 
child  had  become  a  ward  of  the  juvenile  court  and 
had  been  committed  to  an  institution  under  pro- 
visions of  the  General  Code  relating  to  that  court. 
Thereafter  proceedings  in  habeas  corpus  were 
brought  by  a  parent  of  the  child  and  it  was  held 
that  the  order  of  the  juvenile  court  was  eflPective 
and  controlling  and  that  the  court  assuming  to  take 
subsequent  jurisdiction  was  without  authority. 
This  IS  but  another  enunciation  of  a  principle  of 
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law  that  has  been  recognized  from  time  im- 
memorial, that  the  court  first  obtaining  jurisdic- 
tion of  the  subject-matter  retains  exclusive  juris- 
diction and  authority  imtil  final  disposition,  free 
from  interference  by  any  other  tribunal.  Of 
course,  this  principle  has  nothing  to  do  with  the 
question  of  convictions  of  minors  for  violations  of 
any  criminal  statute.  To  hold  differently  than  in 
accordance  with  the  rule  above  stated  would  per- 
mit a  defeated  litigant,  seeking  the  custody  of  a 
minor  child  in  the  common  pleas  court,  to  go  im- 
mediately to  the  juvenile  court  and  there  relitigate 
the  question  just  determined  in  the  common  pleas 
court.  It  would  be  doing  violence  to  known  rules 
of  procedure  to  assume  that  the  general  assembly 
intended  by  the  passage  of  the  juvenile  law  to  con- 
fer authority  on  the  juvenile  court  to  relitigate  mat- 
ters already  determined  in  another  court,  particu- 
larly in  view  of  the  fact  that  the  orders  as  to  the 
custody  of  children  are  continuing  orders. 

We  see  no  reason  why  the  order  in  the  court  of 
common  pleas  granting  the  custody  of  the  child  to 
the  mother  could  not  be  modified  in  that  court  if 
conditions  had  so  changed  as  to  render  such  modi- 
fication proper. 

We  call  attention  of  counsel  to  the  language  of 
the  supreme  court  in  the  closing  paragraph  of  the 
opinion  in  Bower  v.  Bower,  90  Ohio  St.,  172.  In 
that  case  the  supreme  court  sustained  the  appeala- 
bility of  an  order  of  the  common  pleas  court  de- 
termining the  care,  custody  and  maintenance  of 
minor  children,  and  in  so  doing  affirmed  the  judg- 
ment of  the  circuit  court  and  remanded  the  case  to 
that  court  for  such  further  orders  from  time  to 
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time,  touching  the  custody  and  support  of  the  chil- 
dren, as  that  court  should  deem  just  and  proper. 

We  are  entirely  in  accord  with  the  eloquent 
tribute  to  the  home  as  a  place  for  rearing  children, 
announced  by  Mr.  Justice  Brewer,  found  in  In  re 
Bullen,  28  Kans.,  781.  The  only  question,  however, 
that  is  in  this  court  is  one  as  to  the  jurisdiction  of 
the  juvenile  court  under  the  circumstances  disclosed 
in  the  record.  The  court  of  common  pleas  found  in 
the  present  case  that  the  order  made  in  that  court 
in  the  divorce  case  was  unreversed  and  not  modified 
and  still  in  force,  and  that  for  this  reason  the  ju- 
venile court  had  no  jurisdiction  over  the  child  as  a 
dependent  child.  With  that  judgment  we  are  in 
accord  and  the  same  will,  therefore,  be  affirmed. 

Judgment  affirmed. 

Chittenden,  J.,  concurs. 

KiNKADE,  J.,  concurring.  I  concur  in  the  judg- 
ment of  affirmance,  but  I  think  it  might  well  be 
placed  on  an  additional  ground  than  that  mentioned 
in  the  opinion  of  Judge  Richards,  to-wit,  that  it  is 
manifest  in  the  record  that  the  child  in  question  is 
no  longer  a  dependent  child,  if  she  were  such  at 
the  time  of  the  entry  of  the  judgment  of  the 
juvenile  court. 
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The  G.  M.  McKelvey  Co.  v.  Nanson. 

Ubel  and  slander — Publication  that  tradesman  has  retired  from 
btmness—Not  libelous  per  se,  when. 

A  publication  by  a  tradesman  to  the  effect  that  Mr.  N.  had  "sud- 
denly decided  to  retire  from  the  tailoring  business/'  coupled 
with  the  aonouncement  to  the  trade  that  his  entire  stock  had 
beea  purchased  for  cash,  is  not  libelous  on  its  face. 

(Decided  October  18,  1915.) 

Error:  Court  of  Appeals  for  Mahoning 
county. 

Messrs.  Hine,  Kennedy  &  Manchester  and  Mr. 
Stephen  S.  Conroy,  for  plaintiff  in  error. 

Messrs.  Kennedy  &  Mumaw,  for  defendant  in 
error. 

HoucK,  J.  (sitting  in  place  of  Spence,  J.). 
This  is  a  proceeding  in  error,  by  the  plaintiff  in 
error,  The  G.  M.  McKelvey  Company,  seeking  to 
reverse  a  judgment  of  the  court  below  in  favor  of 
David  M.  Nanson,  the  defendant  in  error,  in  an  ac- 
tion brought  by  him  against  the  said  plaintiff  in 
error  for  libel. 

The  article  complained  of  was  published  in  two 
newspapers  of  general  circulation  in  the  city  of 
Youngstown,  Ohio,  and  in  the  form  of  circulars 
sent  to  citizens  of  said  city,  all  of  which  was  done 
at  the  instance  of  and  under  the  direction  and  au- 
thority of  the  plaintiff  in  error. 

Said  article  complained  of  is  as  follows  : 

"Mr.  Nanson,  a  well  known  high-grade  custom 
tailor  of  this  city,  and  perhaps  a  personal  friend  of 
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yours,  suddenly  decided  to  retire  from  the  tailoring 
business.  Desiring  to  turn  his  stock  quickly  into 
cash,  asked  us  to  name  a  price  for  the  entire  stock. 
The  greater  part  of  this  stock  being  fall  and  winter 
goods,  he  naturally  expected  a  good  price,  but 
finally  accepted  our  offer/' 

The  plaintiff  below  complains  of  the  words,  ''Mr. 
Nanson  suddenly  decided  to  retire  from  the  tailor- 
ing business." 

At  the  request  of  counsel  for  plaintiff  below  the 
court  charged  the  jury  that  said  words  were  libel- 
ous per  se. 

While  the  petition  in  error  alleges  other  grotmds 
of  error,  the  only  one  urged  by  counsel  in  argu- 
ment was  that  the  court  erred  in  charging  the  jury 
that  said  words  were  and  are  libelous  per  se,  and 
therefore  it  is  only  necessary,  for  a  proper  de- 
termination of  the  case,  to  pass  upon  this  one 
ground  of  alleged  error. 

Let  us  classify  libels  according  to  their  objects: 

1.  Libels  which  impute  to  a  person  the  com-» 
mission  of  a  crime. 

2.  That  which  has  a  tendency  to  hold  a  person 
up  to  scorn  and  ridicule,  and  to  feelings  of  con- 
tempt, or  impair  one  in  the  enjoyment  of  general 
society. 

3.  That  which  has  a  tendency  to  injure  one  in 
his  office,  trade,  calling  or  profession. 

The  words  complained  of  in  the  case  at  bar,  if 
libelous,  come  under  the  third  definition. 

Is  the  expression  here  complained  of  libelous 
within  Itself? 

A  distinction  exists  between  libel  and  slander. 
In  libel  the  written  or  printed  words  are  of  neces- 
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sity  attended  with  more  deliberation,  and  hence  may 
be  said  to  be .  indicative  of  stronger  malice  than 
oral  words,  and  therefore  calculated  to  do  greater 
wrong  and  much  more  harm.  In  passing,  we  might 
add  that  written  or  printed  words  are  libelous  in 
all  cases  where,  if  spoken,  they  would  be  actionable ; 
while  they  may  be  libelous,  if  written,  and  at  the 
same  time  not  actionable  if  spoken.  Our  supreme 
court,  in  the  case  of  The  Cleveland  Leader  Print- 
ing  Co,  v.  Nethersole,  84  Ohio  St.,  118,  has  laid 
down  the  rule  as  to  what  constitutes  libel  per  se. 
The  court  say : 

"To  constitute  a  publication  respecting  a  person 
libelous  per  se,  it  must  appear  that  the  publication 
reflects  upon  the  character  of  such  person  by  bring- 
ing him  into  ridicule,  hatred  or  contempt,  or  af- 
fects him  injuriously  in  his  trade  or  profession." 

To  say  of  a  person  that  he  has  suddenly  gone  out 
of  business  does  not  in  any  way  reflect  upon  his 
character,  or  bring  him  into  ridicule,  or  indicate 
hatred  or  contempt,  or  cause  injury  to  his  trade  or 
profession,  so  far  as  the  plain  meaning  and  import 
of  the  words  and  language  are  concerned.  If  this 
be  true,  then  how  can  the  words  be  libelous  per  se? 

In  order  that  words  shall  be  libelous  per  se,  as 
disparaging  a  person  in  his  trade  or  business,  they 
must  be  of  such  a  character  as  would  prejudice  him 
by  impeaching  either  his  skill  or  knowledge  or  at- 
tacking his  conduct  in  such  business.  The  words  in 
the  publication  complained  of,  in  order  to  be  libel- 
ous per  se,  must  have  had  a  tendency  to  render  the 
defendant  in  error  contemptible  or  ridiculous  in 
public  estimation,  or  to  have  exposed  him  to  public 
hate  or  contempt,  or  to  have  hindered  virtuous  per- 
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sons  from  associating  with  him,  or«  must  have  ac- 
cused  him  of  crime  punishable  by  the  laws  of  our 
state,  or  charged  him  with  conduct  the  natural  or 
ordinary  result  of  which  would  be  to  prevent  him 
from  engaging  in  and  pursuing  his  vocation,  trade 
or  calling,  or  in  some  way  depriving  him  of  the 
earnings  thereof,  and  which  he  otherwise  would 
have  obtained.  Quoting  from  the  case  The.  Cleve- 
land  Leader  Printing  Co.  v.  Nethersole,  supra, 
where  Judge  Spear,  on  page  130,  says: 

"Although  the  distinction  between  a  libel  upon  a 
person  and  a  libel  upon  that  which  is  the  property 
of  a  person,  is  somewhat  nice,  and  although  in 
many  cases  the  distinction  is  not  easy  to  demon- 
strate, it  often  being  difficult  to  apply  the  settled 
rules  of  law  to  the  particular  facts  of  the  case,  and 
although  the  decisions  illustrating  the  subject  are 
not  altogether  consistent,  one  with  another,  yet  the 
rule  seems  to  be  well  established  to  the  effect  that 
while  by  the  law  of  libel  defamatory  language  is 
actionable  without  special  damage  when  it  contains 
a  damaging  imputation  against  one  as  an  individ- 
ual, or  in  respect  to  his  office,  profession  or  trade, 
it  is  not  actionable  when  it  is  merely  in  disparage- 
ment of  one's  property  unless  it  occasions  special 
damage." 

We  do  not  think  the  words  complained  of  are 
libelous  upon  their  face,  and  we  believe  we  are  sus- 
tained in  this  conclusion  by  a  long  line  of  authori- 
ties, not  only  in  our  own  but  in  other  states.  To 
hold  otherwise  would  be  to  set  aside  and  hold  for 
naught  the  decisions  upon  this  subject  which  have 
been  considered  to  be  the  law  for  many  years. 

Taking  this  view  of  the  case,  we  find  error  in  the 
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record,  prejudicial  to  the  rights  of  the  plaintiff  in 
error,  and  therefore  find  the  judgment  of  the  court 
below  erroneous  and  that  it  should  be  reversed 

The  judgment  of  the  common  pleas  court  is 
therefore  reversed  and  the  cause  remanded  for  a 
new  trial. 

Judgtnent  reversed,  and  cause  remanded. 

Pollock  and  Metcalfe,  JJ.,  concur. 


Dever  v.  The  Reeves  Engineering  G). 

Corporations — Agreement  by  preferred  stockholders  to  remit  dm" 
dends — And  by  common  stockholders  to  pay  assessment  — 
May  be  enforced,  when. 

An  agreement  entered  into  by  all  the  stockholders  of  a  corporation, 
whereby  the  holders  of  the  preferred  stock  remitted  all  divi- 
dends accrued  and  unpaid  and  all  dividends  which  should  ac- 
crue up  to  a  certain  specified  date,  on  condition  that  the  hold- 
ers of  the  common  stock  should  stand  an  assessment  of  $40 
per  share,  does  not  lack  in  mutuality  nor  is  it  void  for  want 
of  consideration,  and  an  action  lies  against  a  common  stock- 
holder who  has  failed  to  meet  the  assessment  so  levied. 

(Decided  October  22,  1915.) 

Error:     Court  of  Appeals  for  Knox  county. 

Mr.  L.  C.  Stillwell  and  Mr.  C.  L.  Bermont,  for 
plaintiff  in  error. 

Mr.  Henry  C.  Devin  and  Mr.  D.  B.  Grubb,  for 
defendant  in  error. 

HouCK,  J.    This  case  is  here  on  error  to  the 
judgment  of  the  common  pleas  court  of  this  county. 
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The  action  below  was  based  on  a  written  agreement 
entered  into  between  the  stockholders  of  The 
Reeves  Engineering  Company,  whereby  they 
agreed  to  pay  certain  amounts  to  the  treasurer  of 
said  company  for  the  benefits  to  accrue  to  them  and 
said  company,  the  amount  claimed  to  be  due  from 
the  defendant  below  being  $640.  The  petition 
in  part  averred  that — 

"Plaintiff  is  a  corporation  organized  under  the 
laws  of  the  state  of  Ohio,  with  an  authorized 
capital  stock  of  600  shares  of  common  stock  of  the 
par  value  of  $100  each,  and  400  shares  of  preferred 
stock  of  the  value  of  $100  each;  that  on  or  about 
the  15th  day  of  December,  1910,  and  at  the  dates 
and  times  hereinafter  mentioned,  said  plaintiff  had 
issued  and  outstanding  of  its  said  capital  stock  576 
shares  of  the  said  common  stock  and  263  shares  of 
said  preferred  stock;  that  on  or  about  said  date, 
in  order  to  provide  said  corporation  with  additional 
money,  the  stockholders  entered  into  a  written 
agreement  between  themselves,  and  with  said  cor- 
poration, for  the  payment  of  a  voluntary  assess- 
ment upon  the  shares  of  common  stock  held  by  each 
stockholder,  and  the  following  is  a  copy  of  said 
agreement,  to- wit : 

"  'We,  the  undersigned,  being  all  of  the  common 
and  preferred  stockholders  of  The  Reeves  Engi- 
neering Company  of  Mt.  Vernon,  Ohio,  in  con- 
sideration of  the  mutual  promises  of  each  other, 
and  of  the  benefits  to  accrue  to  each  of  us  and  The 
Reeves  Engineering  Company,  do  hereby  agree  as 
follows : 

"  *We,  the  preferred  stockholders,  hereby  agree 
to  excuse  and  remit  in  full,  receipting  therefor,  all 
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dividends  now  accumulated  or  that  shall  accumu- 
late prior  to  Jan.  1st,  1911. 

"  *We,  the  common  stockholders,  hereby  agree  to 
pay  to  the  treasurer  of  The  Reeves  Engineering 
Company  $40  per  share  upon  the  number  of  shares 
set  beside  our  respectiv,e  names. 

"  'Payments  to  be  made  as  follows:  25%  of  said 
amount  on  or  before  Dec.  15,  1910;  25%  on  or  be- 
fore Jan.  15,  1911 ;  25%  on  oi'before  Feb.  15,  1911, 
and  the  entire  balance  on  or  before  March  15, 
1911.' 

"Plaintiff  further  says  that  said  agreement  was 
signed  by  the  owner  and  holder  of  each  and  all  of 
the  issued  and  outstanding  stock  of  said  corpora- 
tion; that  at  said  time  the  said  defendant,  Ed. 
Dever,  was  the  owner  and  holder  of  sixteen  shares 
of  the  said  issued  common  stock  of  said  corpora- 
tion, and  that  on  or  about  said  date  said  defendant, 
for  the  consideration  therein  set  forth,  did  sign  his 
name  to  said  agreement,  and  did  set  beside  his  said 
name  the  number  sixteen  to  indicate  the  number  of 
shares  of  said  stock  so  owned  and  held  by  him. 

"Plaintiff  further  says  that  said  agreement  was 
accepted  by  the  board  of  directors  of  said  company, 
and  the  subscription  thereunder  called  for;  that 
said  defendant  was  duly  notified  thereof,  and  re- 
quested to  make  payment  to  the  treasurer  of  plain- 
tiff of  the  several  installments  due  thereunder, 
which  said  defendant  refused  and  neglected  to  do, 
and  has  ever  since  refused  and  neglected  to  pay 
the  said  amount  of  $40  per  share  upon  the  number 
of  shares  set  beside  his  name,  or  any  part  thereof. 

"Plaintiff  further  says  that  it  has  duly  performed 
all  the  obligations  and  conditions  upon  its  part  to 
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be  performed,  and  there  is  now  due  and  owing  to 
said  plaintiff  from  said  defendant,  upon  said  de- 
fendant's agreement  hereinabove  set  forth,  the  stun 
of  $640,  with  interest  at  six  per  cent,  per  annum 
from  the  first  day  of  August,  1911,"  and  prays 
judgment,  etc. 

The  defendant  filed  an  answer  denying  all  the 
material  allegations  of  the  petition  and  specifically 
averring  that,  notwithstanding  he  signed  said 
paper  writing,  it  was  without  consideration  mov- 
ing either  to  him  or  the  said  The  Reeves  Engineer- 
ing Company,  and  that  said  company  did  not  own 
the  claim  upon  which  suit  was  brought. 

A  reply  in  the  nature  of  a  general  denial  was 
filed  to  the  answer,  the  cause  was  tried  to  a  jury 
and  a  verdict  returned  for  the  full  amount,  with  in- 
terest, and  judgment  rendered  upon  the  verdict. 
The  judgment  is  sought  to  be  reversed  for  the  fol- 
lowing reasons : 

1.  That  the  statutes  of  Ohio  do  not  authorize  a 
recovery  upon  such  an  agreement  as  the  one  upon 
which  the  suit  at  bar  is  based. 

2.  That  the  plaintiflF  below  did  not  own  the 
claim  upon  which  suit  was  brought. 

3.  That  the  contract  of  agreement  is  not 
founded  upon  a  good,  valid  or  sufficient  considera- 
tion, and  is  without  any  consideration  to  support  it. 

From  an  examination  of  the  statutes  of  Ohio  and 
the  record  in  this  case  we  are  fully  satisfied  that 
the  alleged  errors  Nos.  1  and  2  are  not  well  taken 
and  should  be  overruled,  and  the  same  is  hereby  ac- 
cordingly done. 

The  real  question  presented  for  the  determina- 
tion of  the  court  appears  to  us  to  be :  Is  the  paper 
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writing  sued  upon  a  contract  in  substance  and  in 
fact,  with  a  good  and  sufficient  consideration  to 
support  it,  or  is  there  any  consideration  for  it  ?  If 
this  is  answered  in  the  affirmative,  then  the  judg- 
ment should  stand;  but  if  in  the  negative,  it  must 
fall.  Can  it  be  claimed  with  any  degree  of  assur- 
ance, after  an  examination  of  the  contract,  that  the 
plain  lat^^uage  contained  therein  does  not  state  a 
consideration?  It  certainly  does  not  fail  for  lack 
of  mutuality,  and  as  mutuality  is  essential  to  the 
validity  of  at  least  an  executory  contract,  the  law 
certainly  presumes  an  intent  to  create  mutual  ob- 
ligation, except  in  cases  where  the  expressed  agree- 
ment will  not  admit  of  that  interpretation.  From 
the  nature  of  the  agreement,  what  is  the  reciprocity 
between  the  parties?  The  plaintiff  in  error  was 
the  owner  of  sixteen  shares  of  the  common  stock  of 
The  Reeves  Engineering  Company,  and  there  were 
many  others  who  owned  common  stock;  also  a  num- 
ber who  owned  preferred  stock.  The  company 
needed  more  money  to  conduct  its  business,  and  the 
preferred  stockholders  said  in  the  agreement,  "We 
*  ♦  ♦  hereby  agree  to  excuse  and  remit  in  full, 
receipting  therefor,  all  dividends  now  accumulated 
or  that  shall  accumulate  prior  to  Jan.  1st,  1911." 
The  common  stockholders  said  in  the  agreement, 
'We  ♦  *  *  hereby  agree  to  pay  to  the  treas- 
urer of  The  Reeves  Engineering  Company  $40  per 
share  upon  the  number  of  shares  set  beside  our  re- 
spective names."  This  was  a  promise  for  a  prom- 
ise, and  when  carried  into  effect,  which  was  done 
by  all  the  stockholders  except  the  plaintiff  in  error 
and  two  others,  enhanced  the  value  and  increased 
the  assets  of  the  company.  This  inured  to  the  bene- 
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fit  of  all  the  stockholders,  including  the  plaintiff  in 
error,  and  the  company,  which  was  fully  intended 
by  the  language  of  the  agreement,  namely: 

"We,  the  undersigned,  being  all  of  the  common 
and  preferred  stockholders  of  The  Reeves  Engi- 
neering Company  of  Mt.  Vernon,  Ohio,  in  con- 
sideration of  the  mutual  promises  of  each  other, 
and  of  the  benefits  to  accrue  to  each  of  us  and  The 
Reeves  Engineering  Company,  do    *     *     *•" 

What  were  the  benefits  to  be  derived?  The  pay- 
ment on  the  contract  would  and  did  increase  the 
value  and  assets  of  the  company.  The  co-stock- 
holders of  plaintiff  in  error  contributed  their  part, 
as  provided  for  and  agreed  to  by  them  in  said 
written  agreement,  which  was  all  they  had  agreed 
to  do  or  could  do,  and  which  thereby  enhanced  and 
enlarged  the  assets  of  the  company,  resulting  in  a 
benefit  to  the  plaintiff  in  error  as  well  as  to  the 
company,  and  which  was  the  ultimate  object  of  the 
contract.  From  an  examination  of  the  language  of 
the  instrument  it  is  apparent  that  the  parties  there- 
to intended  to  make  a  contract  —  a  binding  obliga- 
tion —  and  every  line  precludes  the  idea  that  it  was 
not  intended  to  be  binding  upon  the  parties  thereto 
and  of  full  force  and  effect  in  law. 

We  think  the  doctrine  laid  down  in  the  case  of 
Sterling  Wrench  Co.  et  aL  v.  Amstutz,  50  Ohio 
St.,  484,  first  paragraph  of  the  syllabus,  is  ap- 
plicable to  this  case: 

"An  agreement  entered  into  by  solvent  share- 
holders of  an  embarrassed  corporation,  that  they 
will  severally  contribute  to  raise  a  fund  to  pay  the 
corporate  liabilities,  creates  a  valid  obligation ;  and, 
if  the  share  to  be  contributed  by  each  is  not  ex- 
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pressly  fixed  by  the  terms  of  the  agreement,  each 
should  contribute  in  the  proportion  that  the  num- 
ber of  shares  of  stock  owned  by  him  bears  to  the 
shares  held  by  all  the  contributors.'* 

The  record  discloses  that  all  of  the  stockholders 
except  the  plaintiff  in  error  and  two  or  three  others 
have  paid  the  several  amounts  agreed  by  them  to 
be  paid  under  said  contract,  and  that,  with  this  ex- 
ception, full  performance  by  all  of  the  contracting 
parties  of  their  obligations  under  the  contract  has 
been  made.  In  the  face  of  this  fact  and  the  plain 
language  of  the  contract,  which  to  our  mind  is 
founded  upon  a  good  and  valuable  consideration, 
is  it  proper  and  right  under  the  facts  and  the  law 
that  the  plaintiff  in  error  should  not  be  compelled 
to  comply  with  his  agreement  and  the  terms  of  the 
contract  as  entered  into  by  him?  We  think  not. 
A  majority  of  the  court  is  of  the  opinion  that  the 
judgment  below  is  right  and  should  be  affirmed. 

Judgment  affirmed. 
Shields,  J.,  concurs. 
Powell^  J.,  dissents. 
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The  Standard  Hocking  Coal  Co.  v.  Koontz. 

Measure  of  damages — Action  for  pollution  of  stream  — Recovery 
limited  to  actual  damages. 

Where  water  pumped  from  a  coal  mine  and  discharged  into  a  run- 
ning stream  is  so  impregnated  with  sulphuric  acid  as  to  pollute 
the  stream  and  a  neighboring  well  to  such  an  extent  that  live 
stock  will  no  longer  drink  therefrom  and  the  water  from  the 
well  is  rendered  unfit  for  domestic  purposes,  the  damage  sus- 
tained by  the  riparian  owner  is  measured  by  the  permanent 
injury  to  his  land  as  shown  by  its  diminished  rental  value  or 
the  cost  of  installing  another  sufficient  water  supply. 

(Decided  November  19,  1915.) 

Error:     Court  of  Appeals  for  Perry  county. 

Mr.  T.  M.  Potter  and  Mr.  George  A.  Fairbanks, 
for  plaintiff  in  error. 

Mr.  C.  A.  Donahue  and  Mr.  T.  B.  Williams,  for 
defendant  in  error. 

HoucK,  J.  This  is  a  proceeding  in  errer  prose- 
cuted from  the  common  pleas  court  of  this  county, 
asking  that  the  court  below  be  reversed  in  a  judg- 
ment rendered  in  favor  of  Mary  A.  Koontz,  the 
defendant  in  error  and  plaintiff  below,  against  the 
plaintiff  in  error,  The  Standard  Hocking  Coal 
Company,  the  defendant  below.  The  suit  was  for 
alleged  damages  to  the  farm  of  the  plaintiff  be- 
low. 

The  petition  in  substance  avers  that  the  plain- 
tiff is  the  owner  of  a  farm  of  158  acres,  located  in 
Perry  county,  Ohio;  that  running  through  said 
premises  is  a  natural  stream  of  water;  that  prior 
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to  the  grievances  complained  of,  as  hereinafter  set 
forth,  this  stream  had  been  used  by  her  for  the 
purpose  of  watering  stock  and  that  it  was  the  only 
available  stream  for  that  purpose;  that  on  said 
premises  were  dwelling  houses  and  a  bam;  that 
there  was  a  valuable  well  of  water  which  was  used 
for  domestic  purposes;  that  the  defendant  owned 
and  operated  a  coal  mine  north  of  said  plaintiff's 
premises  and  nearby  said  stream  of  water;  that 
defendant  made  an  opening  into  said  mine  through 
which  water  was  pumped  therefrom  and  found  its 
way  into  said  stream  above  referred  to;  that  said 
water  so  pumped  into  said  stream  was  highly  im- 
pregnated with  sulphuric  acid  and  that  it  polluted 
the  water  in  said  stream  flowing  through  the  land 
of  plaintiff  and  found  its  way  into  said  well  on  the 
premises  of  plaintiff  and  rendered  the  water  there- 
in useless  for  domestic  or  any  other  purposes,  and 
by  reason  thereof  said  farm  had  become  less  valu- 
able and  her  rents  and  income  therefrom  had  de- 
creased; that  she  expended  large  sums  of  money 
in  an  effort  to  secure  suitable  water,  and  by  reason 
of  the  facts  alleged  has  been  damaged  in  the  sum  of 
$2,000  for  which  sum  she  prays  judgment. 

The  defendant  filed  an  answer  to  the  petition, 
which  was  in  the  nature  of  a  general  denial.  Up- 
on the  issue  joined  the  cause  was  submitted  to  a 
jury  and  a  verdict  rendered  for  the  sum  of  $280 
in  favor  of  the  plaintiff.  A  motion  for  a  new  trial 
was  filed,  heard  and  overruled,  and  a  judgment 
rendered  on  the  verdict. 

The  plaintiff  in  error  seeks  a  reversal  of  this 
judgment  and  in  its  petition  in  error  sets  forth  a 
number  of  grounds  of  alleged  error,  but  its  coun- 
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sel,  in  oral  argument,  urged  but  two  of  them,  name- 
ly: First,  that  the  court  erred  in  not  giving  to  the 
jury  requests  Nos.  2  and  3,  which  were  in  writing 
and  were  requested  to  be  given  by  defendant  below 
before  argtmient;  second,  that  die  court  erred  in 
its  general  charge  to  the  jury. 

As  to  the  first  ground  of  alleged  error,  to-wit, 
that  the  court  erred  in  its  refusal  to  give  requests 
Nos.  2  and  3  before  argument,  we  are  of  the 
opinion  that  as  abstract  propositions  of  law  the 
requests  are  sound  and  should  be  given  in  a  case 
where  the  facts  involved  warrant  the  application 
of  such  principles  of  law  as  therein  contained,  but 
on  examination  of  the  record  and  the  evidence  we 
are  of  the  opinion  that  the  facts  do  not  warrant 
their  application  in  the  case  at  bar,  and  that  the 
court  below  did  not  err  in  refusing  to  give  the 
special  requests  hereinbefore  referred  to. 

We  come  now  to  the  second  ground  of  alleged 
error,  that  the  court  erred  in  its  general  charge  to 
the  jury.  Counsel  for  plaintiff  in  error  complain 
and  contend  that  the  court's  charge  to  the  jury  with 
reference  to  the  measure  of  damages  was  not  the 
law  applicable  to  the  case  at  bar.  That  part  of 
the  charge  to  which  special  objection  is  made  is 
as  follows: 

"Now  the  claim  here  is  that  the  stream  was  pol- 
luted; that  the  stream  in  a  state  of  nature  was  un- 
contaminated,  but  by  the  discharge  of  sulphur 
water  from  this  particular  mine  of  defendant  the 
stream  was  contaminated,  and  as  it  passed  the 
place  where  it  passed  over  her  land  was  rendered 
useless  for  the  purpose  of  watering  the  herds  of 
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cattle  she  may  have  had,  and  the  well  was  totally 
destroyed  for  domestic  purposes. 

"That  allegation  the  defendant  denies  and  the 
burden  of  proof  then  is  on  the  plaintiff.  If  you 
find  that  the  well  was  polluted,  that  the  well  was 
in  fact  destroyed,  and  if  you  go  further  and  find 
that  it  was  done  and  contributed  to  either  in  whole 
or  in  part  on  the  part  of  the  defendant,  you  will 
go  further  and  inquire  what,  if  any,  damage  has 
been  sustained  upon  the  part  of  the  plaintiff. 

"Now,  the  plaintiff  can  only  recover,  if  she  re- 
cover at  all,  her  actual  damages,  and  she  can  only 
recover  upon  the  claims  specifically  set  forth  and 
complained  of  in  this  petition.  Now,  she  claims 
that  the  rental  values  of  her  premises  were  di- 
minished and  that  the  value  of  her  farm  for  rental 
purposes  was  largely  reduced.  You  have  the  evi- 
dence upon  that  proposition.  This  action  was  com- 
menced on  April  4th,  1914,  and  she  sues  for  dimin- 
ished rental  value  for  the  three  years  before  the 
commencement  of  this  action.  In  addition  to  that, 
gentlemen,  the  plaintiff  is  entitled  to  recover  for 
any  inconvenience  and  for  any  actual  and  neces- 
sary expenses  incurred  by  her  by  reason  of  the  pol- 
lution of  this  stream  and  the  pollution  of  this  well, 
as  set  out  in  the  petition,  by  the  defendant,  if  you  in 
fact  find  that  the  defendant  did  so  pollute  the 
well. 

"Now,  when  I  say  she  is  entitled  to  actual  and 
necessary  expenses  incurred  by  reason  of  the  pol- 
lution of  this  stream  and  by  reason  of  the  well, 
that  does  not  mean  that  she  could  extend  beyond 
what  was  necessary  to  install  water  on  the  land." 
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We  think  it  will  be  conceded  as  a  fundamental 
and  a  well-established  principle  of  law  that  an 
owner  of  land  has  the  right  to  enjoy  the  soil  itself, 
with  the  incidents  thereto,  in  its  natural  state,  un- 
affected by  the  tortious  acts  of  a  neighboring  land- 
owner, and  where  the  land  is  located  in  such  a  way 
that  a  natural  stream  of  water  passes  through  it, 
the  owner  of  the  land,  as  a  riparian  owner,  is  en- 
titled, as  an  incident  to  his  estate,  to  the  natural 
flow  of  the  water  of  the  stream  in  its  accustomed 
channel,  undiminished  in  quantity  and  unimpaired 
in  quality. 

We  further  think  that  it  is  a  sound  principle  of 
law  that  in  an  action  for  damages  to  real  property 
testimony  is  admissible  to  show  the  exact  char- 
acter of  the  injury  suffered,  whether  of  a  perma- 
nent or  irreparable  nature,  or  of  the  sort  suscepti- 
ble of  repair,  so  that  the  property  may  be  restored 
to  its  original  condition.  If  the  testimony  shows 
the  former  to  be  the  nature  of  the  injury,  the 
measure  of  damages  is  the  difference  in  value  of 
the  property  before  and  after  the  injury.  If  an 
injury  susceptible  of  repair  has  been  done,  the 
measure  of  damages  is  the  reasonable  cost  of 
restoration  plus  the  reasonable  compensation  for 
any  loss  of  the  use  of  the  property  between  the 
time  of  injury  and  restoration,  unless  such  cost  of 
restoration  exceeds  the  difference  in  the  value  of 
the  property  before  and  after  the  injury,  in  which 
case  the  difference  in  value  becomes  the  law. 

The  court  is  of  the  opinion  that  the  principles 
of  law  hereinbefore  referred  to  are  well  established 
in  this  state,  and  we  think  we  need  refer  to  but  one 
case,  that  of  Straight  v.  Hover,  79  Ohio  St.,  263. 
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The  second  paragraph  of  the  syllabus  reads  as  fol- 
lows: 

"An  upper  owner  of  lands  upon  such  stream  who 
operates  them  for  underlying  petroleum  by  pump- 
ing it  and  the  salt  water  with  which  it  is  com- 
mingled into  tanks  and,  after  the  petroleum  rises, 
withdrawing  the  salt  water  from  beneath  and  dis- 
charging it  by  gravity  into  the  stream  is  liable  in 
compensatory  damages  for  such  substantial  in- 
juries as  may  be  sustained  by  a  lower  proprietor 
in  consequence  of  the  water  in  the  stream  being 
thereby  rendered  unfit  for  the  use  of  live  stock  and 
destructive  of  the  grass  with  which  it  comes  in  con- 
tact, although  such  operation  is  conducted  with 
care  and  in  the  only  known  practicable  method  of 
developing  the  mineral  resources  of  his  lands." 

It  is  urged  by  the  plaintiff  in  error  that  under  no 
rule  of  damages  was  the  plaintiff  below  entitled  to 
recover  for  anything  save  and  except  the  diminu- 
tion in  the  market  value  of  the  property.    We  do 
not  agree  with  counsel  for  plaintiff  in  error  in  this    ;.  ^^^^ 
claim.    We  think  that  the  measure  of  damages  in      e^^  €* ' 
the  present  case  includes  the  permanent  injurylto^  l-^ 
the  land,  the  diminution  in  rental  value  and  the 
cost  of  installing  another  supply  of  water.     In 
other  words,  the  recovery  is  limited  to  the  actual 
damages  incurred  in  the  premises  as  shown  by  the 
evidence. 

We  have  examined  with  some  care  the  charge 
of  the  court,  and  we  have  no  hesitancy  in  saying 
that  we  find  it  to  be  a  clear  and  concise  statement 
of  law  governing  the  facts  pertaining  to  the  issues 
in  the  case,  and  that  it  fully  and  completely  covers 
all  of  the  questions  involved  therein. 
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Viewing  the  case  as  we  do  and  finding  the  re- 
covery to  be  the  result  of  proof  offered,  tending  to 
show  the  actual  damages  sustained  by  the  plaintiff 
below,  and  finding  no  error  in  the  record  prejudi- 
cial to  the  rights  of  the  plaintiff  in  error,  there  is 
but  one  thing  for  the  court  to  do,  and  that  is  to 
affirm  the  judgment  below,  which  we  now  do. 

Judgment  affirmed. 
Shields  and  Powell,  JJ.,  concur. 


Cline  ^^  Martin  et  al. 

Constitutional  taw — Rural  school  act  —  Section  4735  et  seq.,  Gen^ 
eral  Code  (104  O.  L.,  138)  —  Establishment  of  districts  by 
county  board  of  education  —  Board's  discretion  will  not  be  tn- 
terfered  with,  when  —  Members  of  hoard  not  county  officers 
—  Power  of  general  assembly  under  Section  3,  Article  VI, 
Constitution,  1912, 

L  What  is  known  as  the  rural  school  code  confers  a  hroad  discre- 
tion on  the  county  board  of  education  in  the  matter  of  the 
establishment  of  new  school  districts,  and  where  this  is  done 
by  attaching  four  subdistricts  to  a  village  school  district  a 
court  will  not  grant  relief  to  a  complaining  taxpayer  in  the 
absence  of  a  showing  of  fraud  or  an  intentional  abuse  of  dis- 
cretion. 

2.  There  is  nothing  in  the  evidence  submitted  in  the  case  under 

consideration  which  would  indicate  an  abuse  of  discretion  on 
the  part  of  the  county  board,  and  the  court  would  not  be  justi- 
fied in  limiting  by  construction  the  discretion  so  exercised. 

3.  Failure  of  the  rural  school  act  to  provide  for  the  election  of 

the  members  of  the  county  board  of  education  by  the  people 
does  not  render  the  act  invalid,  for  the  reason  that  the  juris- 
diction of  members  of  the  county  board  is  exclusive  of  terri- 
tory embraced  in  any  city  school  district  and  they  are,  there- 
fore, not  county  officers. 
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4.  Full  power  is  vested  in  the  general  assembly,  under  Section  3 
of  Article  VI  of  the  amended  Constitution  of  September, 
1912,  to  provide  for  the  organization,  administration  and  con- 
trol of  the  public  school  system  of  the  state,  and  the  act  in 
question  is  within  the  limits  of  this  power. 

(Decided  December  11,  1915.) 

Appeal:     Court  of  Appeals  for  Holmes  county. 

Mr.  Carl  Schuler,  prosecuting  attorney ;  Messrs. 
Weygandt  &  Ross  and  Mr.  W.  F.  Garver,  for 
plaintiff. 

Mr.  C.  H.  Workman,  Mr.  George  W.  Sharp  and 
Mr.  C.  J.  Fisher,  for  defendants. 

HoucK^  J.  This  cause  is  here  on  appeal  from 
the  common  pleas  court  of  Holmes  county.  The 
petition  in  substance  avers  that  the  plaintiff,  Albert 
E.  Qine,  is  an  elector  and  taxpayer  in  the  school 
district  in  question,  and  that  the  defendants.  Oath 
Martin  and  others,  claim  to  be  the  members  of  the 
board  of  education  of  said  district,  which  is  known 
as  the  Nashville  village  school  district;  that  the 
county  board  of  education  of  Holmes  county, 
Ohio,  on  the  3d  day  of  December,  1914,  attempted 
to  pass  a  resolution  adding  certain  territory, 
amounting  to  four  "subdistricts,"  to  the  Nashville 
village  school  district ;  that  the  same  was  done  un- 
der a  pretended  authority  given  under  Section 
4736,  General  Code  (104  O.  L.,  138);  that  four 
organized  "subdistrict"  schools,  with  an  attend- 
ance of  more  than  twelve  pupils  each,  were  thereby 
discontinued;  that  said  children,  as  a  result,  were 
transported  in  wagons  to  said  Nashville  school, 
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which  was  a  great  inconvenience  to  said  pupils  so 
transported;  that  the  defendants  are  about  to  issue 
and  sell  bonds  in  the  sum  of  $18,000  for  the  erec- 
tion of  a  school  building  in  the  said  Nashville  vil- 
lage school  district;  that  said  county  board  of  edu- 
cation is  without  authority  to  change  the  lines  of 
said  district;  that  said  Section  4736,  General  Code, 
and  related  sections  thereto  are  in  contravention 
of  and  repugnant  to  Sections  1  and  2  of  Article  X 
of  the  Constitution  of  Ohio.  Wherefore  plaintiff 
prays  for  injunction,  and  that  said  sections  of  the 
"New  School  Law  of  Ohio"  be  declared  unconsti- 
tutional and  null  and  void. 

The  defendants  filed  an  answer,  making  certain 
admissions  therein  but  in  substance  being  a  gen- 
eral denial. 

The  plaintiff  relied  upon  the  following  grounds 
for  the  relief  prayed  for  in  his  petition: 

First.  That  the  resolution  passed  by  the  county 
board  of  education  was  not  sufficient  to  give  to 
it  jurisdiction,  if  it  had  jurisdiction,  over  the  sub- 
ject-matter. 

Second.  That  said  county  board  of  education 
was  without  authority  to  do  what  it  attempted  to 
do,  and  had  no  jurisdiction  to  do  so,  and  its  acts 
therefore  are  null  and  void. 

Third.  That  there  was  an  abuse  of  discretion 
on  the  part  of  said  county  board  of  education  be- 
cause the  schools  were  not  arranged  so  as  to  be 
most  easily  accessible  to  the  pupils. 

Fourth.  That  Section  4736,  General  Code,  and 
kindred  sections  thereto  (104  O.  L.,  138),  are  un- 
constitutional. 

We  are  aware  of  the  importance  of  the  present 
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case  and  that  several  of  the  questions  here  pre- 
sented are  now,  for  the  first  time,  before  an  appel- 
late court  in  Ohio.  What  is  denominated  the 
"Rural  School  Code,"  being  the  act  of  February  5, 
1914,  and  which  is  a  radical  departure  in  many  re- 
spects, -so  far  as  school  legislation  is  concerned,  is 
now  attacked  The  sections  of  the  act  involved 
in  this  proceeding  are  found  in  104  Ohio  Laws, 
pages  136  and  138,  and  are  as  follows: 

"Section  4728.  Each  county  school  district 
shall  be  under  the  supervision  and  control  of  a 
county  board  of  education  composed  of  five  mem- 
bers who  shall  be  elected  by  the  presidents  of  vil- 
lage and  rural  boards  of  education  in  such  county 
school  district.  Each  district  shall  have  one  vote 
in  the  election  of  members  of  the  county  board  of 
education  except  as  is  provided  in  Section  4728-1. 
At  least  one  member  of  the  county  board  of  edu- 
cation shall  be  a  resident  of  a  village  school  dis- 
trict if  such  district  is  located  in  the  county  school 
district  and  at  least  three  members  of  such  board 
shall  be  residents  of  rural  school  districts,  but  not 
more  than  one  member  of  the  county  board  of  edu- 
cation shall  reside  in  any  one  village  or  rural  school 
district  within  the  county  school  district.*' 

"Section  4728-1.  All  school  districts  other 
than  village  and  city  school  districts  within  a  civil 
township  shall  be  jointly  entitled  to  one  vote  in  the 
election  of  members  of  the  county  board  of  educa- 
tion. The  presidents  of  the  board  of  education 
of  all  such  districts  in  a  civil  township  shall  meet 
for  the  purpose  of  choosing  one  from  their  num- 
ber to  cast  the  vote  for  members  of  the  county 
board  of  education.     *    *    *J' 


Digitized  by 


Google 


94  Ohio  Appellate  Reports. 

Cline  V,  Martin  et  al.  [5  Ohio 

"Section  4729.  On  the  second  Saturday  in  June, 
1914,  the  presidents  of  the  boards  of  education  of 
the  various  village  and  rural  school  districts  in 
each  county  school  district  shall  meet  and  elect  the 
five  members  of  the  county  board  of  education, 
one  for  orte  year,  one  for  two  years,  one  for  three 
years,  one  for  four  years  and  one  for  five  years, 
and  until  their  successors  are  elected  and  qualified. 

"Section  4735.  The  present  existing  township 
and  special  school  districts  shall  constitute  rural 
school  districts  until  changed  by  the  county  board 
of  education,  and  all  officers  and  members  of 
boards  of  education  of  such  existing  districts  shall 
continue  to  hold  and  exercise  their  respective  of- 
fices and  powers  until  their  terms  expire  and  until 
their  successors  are  elected  and  qualified." 

"Section  4736.  The  county  board  of  education 
shall  as  soon  as  possible  after  organizing  make  a 
survey  of  its  district.  The  board  shall  arrange  the 
schools  according  to  topography  and  population  in 
order  that  they  may  be  most  easily  accessible  to 
pupils.  To  this  end  the  county  board  shall  have 
power  by  resolution  at  any  regular  or  special  meet- 
ing to  change  school  district  lines  and  transfer  ter- 
ritory from  one  rural  or  village  school  district  to 
another.  A  map  designating  such  changes  shall 
be  entered  on  the  records  of  the  board  and  a  copy 
of  the  resolution  and  map  shall  be  filed  with  the 
county  auditor.  In  changing  boundary  lines  the 
board  may  proceed  without  regard  to  township 
lines  and  shall  provide  that  adjoining  rural  dis- 
tricts are  as  nearly  equal  as  possible  in  property 
valuation.    In  no  case  shall  any  rural  district  be 
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created  containing  less  than  fifteen  square  miles. 

Coming  now  to  the  first  claim  of  plaintiff,  Was 
the  resolution  fixing  the  lines  of  the  district  in 
question  sufficient,  and  did  it  fully  comply  with  the 
requirements  of  Section  4736,  General  Code  ?  We 
have  examined  the  resolution  and  are  of  the 
opinion  that  it  fully  complies  with  the  require- 
ments of  the  provisions  of  said  statute,  that  said 
county  board  of  education  had  jurisdiction  of  the 
subject-matter,  that  it  was  fully  authorized  to 
adopt  the  resolution  and  that  the  resolution  con- 
tains, in  substance  and  in  fact,  all  of  the  necessary 
things  required  by  said  statute. 

As  to  the  second  claim  of  the  plaintiff,  that  the 
county  board  of  education  was  without  authority 
to  create  the  new  district,  let  us  examine  the  lan- 
guage of  the  statute  as  found-  in  Section  4736: 
'^To  this  end  the  county  board  shall  have  power  by 
resolution  at  any  regular  or  special  meeting  to 
change  school  district  lines  and  transfer  territory 
from  one  rural  or  village  school  district  to  an- 
other:' 

In  the  present  case  four  "subdistricts,'^  as  they 
originally  existed,  were  attached  to  the  Nashville 
village  school  district.  Could  any  language  be 
more  plain  and  explicit  than  the  above  in  giving 
the  board  authority  to  do  just  what  it  did  in  the 
premises?  Certainly  not.  It  provides  for  the 
changing  of  lines  and  the  transfer  of  territory 
from  one  rural  or  village  district  to  another — ^just 
what  was  done  by  the  county  board  in  this  case 
when  it  transferred  the  four  "subdistricts"  as  they 
originally  existed  to  the  Nashville  village  school 
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district.  Subdistricts,  not  being  provided  for  in 
the  act  of  February  5,  1914,  do  not  now  exist,  and 
it  was  only  the  territory  that  was  bounded  by  the 
**subdistricts"  as  they  formerly  were  that  was  an- 
nexed. 

We  do  not  think  that  the  county  board  is  limited, 
in  its  right  to  arrange  districts,  simply  to  the  tak- 
ing of  the  territory  from  one  rural  district  and 
adding  it  to  another.  We  feel  that  the  statute  is 
broad  enough  to  and  does  give  the  county  board 
authority  to  take  territory  from  a  rural  district 
and  attach  it  to  a  village  district. 

It  is  contended  that  Nashville  is  not  a  village 
district  and  therefore  the  territory  in  the  "sub- 
districts"  could  not  legally  be  attached.  We  do 
not  think  it  necessary,  for  the  proper  solution  of 
this  question,  to  determine  whether  it  was  or  was 
not  a  village  district,  because,  under  the  provisions 
of  Section  4736,  it  is  immaterial,  for  the  reason 
that  it  was  territory  that  could  be  attached  as  pro- 
vided and  contemplated  therein. 

The  third  contention  of  plaintiff  is  that  the 
county  board  of  education  did  not  arrange  the 
schools  as  to  topography  and  population  so  as  to 
make  them  most  easily  accessible  to  the  pupils  in 
said  territory,  and  thereby  abused  its  discretion. 

A  county  board  is  required  to  make  a  survey  and 
prepare  a  map  of  the  district  and  to  arrange  the 
schools,  according  to  topography  and  population, 
in  such  a  manner  as  to  be  most  accessible  to  pupils 
in  the  district,  in  order  that  they  may  reach  the 
schools  with  as  little  inconvenience  as  possible;  yet 
the  legislature  certainly  intended  that  a  broad  dis- 
cretion be  given  the  county  board  in  this  particu- 
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lar.  The  statute  nowhere  limits  the  authority  of 
the  county  board  in  this  matter,  and  there  is 
nothing  in  the  evidence  submitted  to  the  court  that 
would  indicate  an  abuse  of  authority  on  the  part 
of  the  county  board,  and  we  do  not  think  that  a 
court  would  be  justified  in  imposing  a  limitation  by 
construction,  or  in  any  way  interfering  with  the 
acts  of  such  board  in  arranging  the  lines  of  the 
district  and  otherwise  acting  under  the  provisions 
of  the  statute,  in  the  absence  of  proof  clearly  es- 
tablishing fraud  or  gross  and  intentional  abuse 
of  discretion.  And  not  finding  in  the  present  case 
any  equitable  grounds  of  fraud  or  mistake  on  the 
part  of  the  county  board,  and  not  finding  its  acts 
wroi^gful,  fraudulent,  collusive  or  arbitrary,  we 
do  not  feel  that  the  board  abused  its  discretion. 

We  come  now  to  the  fourth  and  last  claim  made 
by  the  plaintiff,  that  said  sections  hereinbefore  re- 
ferred to  of  the  "New  School  Law"  are  unconsti- 
tutional, being  in  conflict  with  Sections  1  and  2  of 
Article  X  and  Section  26  of  Article  II  of  the  Con- 
stitution of  Ohio. 

We  may  now  inquire,  When  is  a  law  in  con- 
flict with  the  constitution  and  under  what  circum- 
stances and  state  of  facts  should  it  be  declared  un- 
constitutional ? 

The  legislature  is  a  coordinate  department  of 
the  government  and  as  such  is  invested  with  cer- 
tain duties  and  responsibilities,  and  we  think  in  the 
enactment  of  laws  it  is  only  fair  to  presume  that 
the  legislature  has  considered  and  discussed  the 
constitutionality  of  all  measures  passed  by  it; 
therefore  the  unconstitutionality  of  the  act  must 

be  clear  or  courts  will  sustain  it.    Courts  may  re- 
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sort  to  an  implication  to  sustain  a  statute  but  not 
to  destroy  it;  and  courts  cannot  go  beyond  the 
province  of  legitimate  construction  in  an  attempt 
to  save  a  statute.  In  other  words,  where  the  lan- 
guage used  is  clear  and  the  meaning  plain,  words 
can  not  be  read  into  it  or  out  of  it  for  that  purpose. 
A  statute  can  not  be  declared  invalid  for  the  reason 
that  it  is  unwise,  unjust,  unreasonable  or  opposed 
to  the  spirit  of  the  constitution,  and  imless  it  vio- 
lates some  express  constitutional  provision  it  must 
be  held  valid.  While  we  change,  while  we  alter, 
while  we  improve  in  our  material  and  social  life, 
yet  these  principles  of  construction  now  exist  and 
will  continue  so  until  time  shall  be  no  more. 

We  think  this  doctrine  is  well  established  in  this 
state,  and  we  need  only  to  cite  the  case  of  Probasco 
V.  Raine,  Auditor,  50  Ohio  St.,  378,  in  which  case 
Judge  Burke t,  at  pages  390  and  391,  says: 

"Whatever  may  be  the  rule  elsewhere,  it  is  clear 
that  in  this  state  the  validity  of  an  act  passed  by 
the  legislature  must  be  tested  alone  by  the  constitu- 
tion, and  that  the  courts  have  no  right  to  nullify  a 
statute  upon  the  ground  that  it  is  against  public 
policy. 

"When  the  legislature  is  silent,  the  courts  may 
declare  the  public  policy,  and  mark  out  the  lines 
of  natural  justice;  but  when  the  legislature  has 
spoken,  within  the  powers  conferred  by  the  con- 
stitution, its  duly  enacted  statutes  form  the  public 
policy,  and  prescribe  the  rights  of  the  people,  and 
such  statutes  must  be  enforced,  and  not  nullified, 
by  the  judicial  and  executive  departments  of  the 
state. 

"When  the  legislature,  within  the  powers  con- 
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f erred  by  the  constitution,  has  declared  the  public 
policy,  and  fixed  the  rights  of  the  people  by  statute, 
the  courts  can  not  declare  a  different  policy  or  fix 
different  rights.  In  this  regard  the  legislature  is 
supreme,  and  the  presumption  is  that  it  will  do  no 
wrong,  and  will  pass  no  unjust  laws.  The  remedy, 
if  any  is  needed,  is  with  the  people  and  not  with 
the  courts." 

Section  26  of  Article  II  of  the  Constitution  of 
Ohio  provides: 

"All  laws,  of  a  general  nature,  shall  have  a  uni- 
form operation  throughout  the  state;  nor,  shall 
any  act,  except  such  as  relates  to  public  schools, 
be  passed,  to  take  effect  upon  the  approval  of  any 
other  authority  than  the  general  assembly,  except, 
as  otherwise  provided  in  this  constitution.''* 

Section  1  of  Article  X  provides : 

"The  general  assembly  shall  provide,  by  law,  for 
the  election  of  such  county  and  township  officers  as 
may  be  necessary." 

Section  2  provides: 

"County  officers  shall  be  elected  on  the  first 
Tuesday  after  the  first  Monday  in  November,  by 
the  electors  of  each  county  in  such  manner,  and  for 
such  term,  not  exceeding  three  years,  as  may  be 
provided  by  law." 

Counsel  for  plaintiff  urge  that  members  of  a 
county  board  of  education  are  county  officers  and 
must  be  elected  by  the  people,  and  that  therefore 
the  sections  of  the  act  hereinbefore  referred  to  con- 
travene the  above  sections  of  the  constitution  of 
Ohio.  We  have  now  reached  the  place  in  the  pres- 
ent case  where  we  are  required  to  pass  upon  as  well 
as  to  determine  who  are  county  officers.    We  are 
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pleased  to  cite  upon  this  point  the  case  of  StoAe,  ex 
rei,  V.  Hunt,  84  Ohio  St.,  143,  wherein  Judge  Spear, 
at  page  149,  says: 

"We  have  not  undertaken  to  enter  the  field  of 
definition  of  the  term  'office*  or  'officer.'  As  given 
in  the  books  they  are  multitudinous,  not  to  say 
multifarious.  Indeed,  so  varied  are  they,  scattered 
through  the  books,  that  the  ingenious  barrister  may 
find  support  for  almost  any  proposition  relating  to 
the  general  subject  which  the  necessities  of  his  case 
may  seem  to  demand.  But,  like  maxims  of  the 
law,  when  used  indiscriminately  and  without  judg- 
ment, they  are  apt  to  mislead.  One  which  seems 
to  have  met  with  most  favor,  perhaps,  is  that  an 
office  is  a  public  position  to  which  a  portion  of  the 
sovereignty  of  the  country  attaches,  and  which  is 
exercised  for  the  benefit  of  the  public.  And  yet, 
without  a  satisfactory  definition  of  what  is  and 
what  is  not,  the  'sovereignty  of  the  country,'  this 
definition  seems  to  fail  to  adequately  define.  Mani- 
festly, however,  each  case  should  be  decided  on  its 
peculiar  facts,  and  involves  necessarily  a  considera- 
tion of  the  legislative  intent  in  framing  the  particu- 
lar statute  by  which  the  position,  whatever  it  may 
be,  is  created." 

In  view  of  the  statement  made  by  the  learned 
judge  in  the  above  opinion  we  will  proceed,  in  the 
light  of  the  facts  and  the  statute  under  considera- 
tion, and  say  that  a  county  officer  is  one  whose 
right,  authority  and  duties  are  created  and  con- 
ferred by  law  and  whose  jurisdiction  is  coextensive 
with  the  county.  If  our  definition  is  correct,  then 
and  in  that  event  a  member  of  a  county  board  of 
education  is  not  a  county  officer  from  the  fact  that 
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his  jurisdiction  does  not  extend  over  the  entire 
county  for  the  reason  that  city  school  districts  are 
not  included  in  county  school  districts,  but  are  es- 
pecially exempted  therefrom  under  favor  of  Sec- 
tion 4684,  General  Code,  as  amended  (104  Q.  L., 
133),  which  provides  that  "Each  county,  exclusive 
of  the  territory  embraced  in  any  city  school  district, 
*  *  *  shall  constitute  a  county  school  district." 
The  jurisdiction  being  a  limited  one — ^limited  to  a 
county  school  district,  which  does  not  include  the 
county  as  a  whole — it  necessarily  follows  that  such 
position  is  not  within  our  definition  of  a  county 
officer. 

In  addition  to  what  we  have  already  said  con- 
cerning the  constitutional  question  involved  in  the 
case  at  bar,  we  think  that  the  entire  matter  is  dis- 
posed of  by  Section  3  of  Article  VI  of  the  amended 
Constitution  of  Ohio,  as  adopted  September  3, 
1912,  which  provides: 

"Provision  shall  be  made  by  law  for  the  organ- 
ization, administration  and  control  of  the  public 
school  system  of  the  state  supported  by  public 
funds :  provided,  that  each  school  district  embraced 
wholly  or  in  part  within  any  city  shall  have  the 
power  by  referendum  vote  to  determine  for  itself 
the  number  of  members  and  the  organization  of 
the  district  board  of  education,  and  provision  shall 
be  made  by  law  for  the  exercise  of  this  power  by 
such  districts." 

If  we  give  to  the  language  used  in  the  above 
amendment  that  plain  meaning  which  the  words 
and  sentences  certainly  convey,  we  can  reach  but 
one  conclusion,  and  that  is  that  the  legislature  had 
power  and  authority  to  pass  an  act  providing  for 
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a  school  system  in  our  state  and  that  the  said  con- 
stitutional provision  so  authorizes.  The  language 
is  clear,  plain,  and  in  no  way  ambiguous :  ''Provi- 
sion  shall  be  made  by  law  for  the  organization,  ad- 
ministration  and  control  of  the  public  school  sys-- 
tem  of  the  state  supported  by  public  funds/' 

This  certainly  delegated  to  and  gave  full  and 
complete  authority  and  power  to  the  legislature  to 
pass  the  school  act  now  under  consideration,  and 
to  provide  for  its  organization,  administration  and 
control.  It  will  further  be  observed  that  said 
amendment  especially  provides  for  legislation  with 
reference  to  city  school  districts  and  that  the  legis- 
lature so  provided  in  the  school  act  by  exempting 
city  school  districts  from  the  supervision  and  con- 
trol of  county  school  districts,  which  is  in  accord 
with  our  theory  that  a  member  of  a  county  school 
board  is  not  a  county  officer  and  that  neither  the 
framers  of  the  constitution  nor  the  legislature  so 
intended. 

The  court  is  therefore  unanimously  of  the 
opinion  that  said  sections  of  the  statute  under  con- 
sideration herein  are  not  unconstitutional  and  are 
not  in  conflict  with  or  repugnant  to  the  constitution 
of  Ohio  or  any  article  or  section  thereof. 

We  further  find  that  none  of  the  claims  of  plain- 
tiff is  well  taken  and  that  he  is  not  entitled  to  the 
relief  prayed  for  in  his  petition,  and  the  petition 
is  dismissed  at  the  costs  of  plaintiflF. 

Judgment  accordingly. 

Shields  and  Powell,  JJ.,  concur. 
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WiNCHELL  V.  The  Village  of  Dennison 

Street  improvements — Assessments  limited  to  special  benefits,  when 
—  Effect  of  signing  petition  for  improvement  —  Section  3836, 
General  Code — Waiver  of  limitation  of  assessment  —  Consent 
and  agreement  of  property  owner  essential. 

L  Special  assessments  for  the  improvement  of  the  streets  of  a 
municipal  corporation  cannot  be  levied  and  collected  from 
property  bounding  and  abutting  on  such  streets  in  excess  of 
the  special  benefits  accruing  to  such  property  from  such  im- 
provement except  by  the  special  agreement  and  consent  of  the 
owner  of  such  property. 

2.  Where  the  owner  of  property  abutting  on  a  street  in  a  village 
signs  a  petition,  with  others,  to  the  council  of  such  village, 
asking  for  the  improvement  of  such  street,  under  the  provi- 
sions of  Section  3836,  General  Code,  he  thereby  waives  the 
limitation  of  assessments  for  the  method  of  assessment  desig- 
nated in  said  petition,  not,  however,  in  excess  of  the  special 
benefits  conferred  on  his  property  by  the  construction  of  such 
improvement. 

8.  The  owner  of  a  lot  abutting  on  a  street  in  a  village  may  waive 
the  limitation  of  a  special  assessment  to  the  special  benefits 
conferred  on  his  property,  but  such  waiver  must  be  with  his 
consent  and  agreement,  either  expressed  or  necessarily  im- 
plied. 

(Decided  December  17,  1915.) 

Error:  Court  of  Appeals  for  Tuscarawas 
county. 

Mr.  J.  A.  Buchanan,  for  plaintiff  in  error. 
Mr.  A.  W.  Elson,  for  defendant  in  error. 

Powell^  J.  This  is  an  action  to  enjoin  an  as- 
sessment levied  against  a  lot  in  the  village  of  Den- 
nison belonging  to  the  plaintiff,  A.  F.  Winchell,  by 
the  council  of  said  village,  or  so  much  thereof  as  is 
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in  excess  of  the  special  benefits  accruing  to  said  lot 
by  the  improvement  of  McCrea  avenue,  on  which 
said  lot  abuts. 

No  question  is  made  as  to  the  regularity  of  the 
procedure  which  resulted  in  the  levy  of  the  assess- 
ment sought  to  be  enjoined.  Complaint  is  made  by 
plaintiff  that  said  assessment  exceeds  in  a  sub- 
stantial degree  the  special  benefits  received  by  the 
construction  of  the  improvement  for  which  said 
assessment  was  made  and  it  is  contended  by  de- 
fendant that  plaintiff  is  estopped  from  complain- 
ing of  said  assessment  and  from  maintaining  this 
action  for  two  reasons — 

1.  That  he  knew  of  the  construction  of  said 
improvement  and  aided  in  its  promotion  without 
objection  until  the  same  had  been  completed,  al- 
though he  had  full  knowledge  of  the  manner  in 
which  the  assessments  for  the  improvement  were 
to  be  made. 

2.  That  he  with  other  lot  owners  filed  a  peti- 
tion with  the  council  of  said  village,  asking  for 
such  improvement  to  be  made,  and  by  the  terms  of 
which  he  waived  all  rights  as  to  the  limitation  of 
the  assessment  to  be  made. 

Trial  was  had  in  the  court  of  common  pleas  and 
a  special  finding  of  fact  was  made,  which,  with  the 
court's  conclusions  of  law  and  the  judgment  ren- 
dered thereon,  is  brought  to  this  court  for  review. 

The  finding  of  fact  shows  that  the  lot  of  plaintiff 
was  enhanced  in  value  by  reason  of  said  improve- 
ment in  the  sum  of  $175;  that  the  special  assess- 
ment levied  against  the  same  for  its  proportionate 
share  of  the  cost  of  said  improvement  was  the  sum 
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of  $472.50,  or  the  sum  of  $297.50  in  excess  of  the 
special  benefits  conferred. 

The  principle  on  which  special  assessments  may 
be  levied  on  private  property  for  the  expense  of 
local  public  improvements  is  thus  stated  by  our  su- 
preme court: 

"1.  The  fundamental  principle  underlying  an 
assessment  made  on  property  for  the  cost  and  ex- 
pense of  a  local  public  improvement  is,  that  the 
property  is  specially  benefited  by  the  improvement 
beyond  the  benefits  common  to  the  public,  and 
that  a  ratable  assessment  of  the  property  to  the  ex- 
tent of  these  benefits  violates  no  constitutional 
right  of  the  owner,  and  is  just  and  proper.  But  it 
can  in  no  case  exceed  the  benefits  without  impair- 
ing the  inviolability  of  private  property."  Walsh 
V.  Barron,  Treas.,  61  Ohio  St.,  15. 

The  authority  to  levy  special  assessments  to  the 
extent  of  special  benefits  is  justified  in  that  it  is  a 
benefit  to  the  general  public  as  well  as  to  the  owner 
of  the  property,  and  it  is  in  legal  effect  analogous 
to  the  exercise  of  the  police  power  of  the  state  for 
the  general  benefit.  But  any  excess  of  assessment 
over  the  special  benefits  conferred  is  in  violation 
of  the  rights  of  private  property  and  is  in  conflict 
with  Section  19,  Article  I  of  the  Ohio  Constitution. 

This  rule  applied  to  this  case  would  show  plain- 
tiflF  entitled  to  the  relief  prayed  for  by  him  unless 
it  appears  that  for  some  act  of  his  own  he  is  not 
entitled  to  the  benefits  of  the  rule. 

The  defense  makes  this  claim  upon  two  separate 
grounds,  viz.,  estoppel  and  waiver.  If  either  of 
these  grounds  operates  to  defeat  plaintifFs  claim,  it 


Digitized  by 


Google 


106  Ohio  Appellate  Reports. 

Winchell  v.  Village  of  Dennison.  [5  Ohio 

must  be  by  reason  of  some  act  of  his  own,  or  by 
some  omission  to  act  when  he  should  have  acted, 
whereby  the  defendant  was  misled  to  its  disad- 
vantage and  loss. 

It  is  contended  by  defendant  that  plaintiff  par- 
ticipated in  the  promotion  of  said  improvement; 
that  he  took  an  active  part  in  inducing  the  council 
to  order  the  improvement  to  be  made;  that  he 
watched  the  progress  of  the  work  of  constructing 
it,  and  had  full  knowledge  of  all  the  proceedings 
tmtil  the  work  had  been  completed,  including 
the  levying  of  assessments,  the  appointment  of  an 
equalizing  board  and  the  amounts  finally  assessed 
and  charged  to  the  respective  properties  assessed, 
including  his  own,  without  objection  or  protest  and 
without  making  any  claim  for  damages  by  reason 
of  an  excessive  assessment  or  otherwise.  Admit- 
ting the  truth  of  all  these  contentions,  are  they  suf- 
ficient to  operate  as  an  estoppel  to  maintain  this 
action?  It  must  be  remembered  that  plaintiff  is 
asking  only  to  have  the  excess  of  said  assessment 
over  special  benefits  remitted,  and  that  the  matters 
relied  on  to  constitute  an  estoppel  are  not  incon- 
sistent with  a  willingness  on  his  part  to  pay  the  full 
amount  of  special  benefits  received,  as  an  assess- 
ment towards  the  cost  and  expense  of  making  such 
improvement,  and  to  this  extent  his  acts  would 
operate  as  an  estoppel.  But  more  than  this  is 
necessary  to  constitute  an  estoppel  as  to  such  ex- 
cess. As  to  this,  knowledge  alone  is  not  sufficient. 
His  consent  and  agreement  to  pay  such  excess  must 
be  had,  either  by  express  agreement  or  by  necessary 
implication. 

Plaintiff  had  a  right  to  rely  on  the  assessments 
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being  made  according  to  the  rule  adopted  by  the 
cotincil  in  its  assessing  ordinance,  and  that  in  con- 
structing said  improvement  all  the  necessary  pro- 
ceedings for  that  purpose  would  be  had  according 
to  law,  and  such  reliance  on  his  part  would  not 
operate  as  an  estoppel  to  the  maintenance  of  this 
action.  Our  conclusion  is  that  plaintiff  is  not  so 
estopped. 

Did  he  waive  the  statutory  and  constitutional 
limitations  to  special  assessments  by  signing,  with 
others,  and  filing  with  the  council  of  said  village, 
the  petition  set  forth  in  the  answer  and  finding  of 
facts? 

Said  petition  was  drawn  and  filed  under  the 
terms  of  Section  3836,  General  Code,  and  contained 
a  provision  indicating  the  manner  or  rule  of  assess- 
ment to  be  followed  in  providing  for  the  cost  and 
expense  of  making  such  improvement. 

There  are  three  methods  or  rules  of  making 
special  assessments,  viz.:  (1)  By  a  percentage 
of  the  tax  value  of  the  property  assessed.  (2) 
In  proportion  to  the  benefits  which  may  result  from 
the  improvement.  (3)  By  the  foot  front  of  the 
property  bounding  and  abutting  upon  the  improve- 
ment.   (Section  3812,  General  Code.) 

The  third  method  of  making  such  assessments 
was  designated  in  the  petition  filed  with  the  council. 

The  principles  which  control  in  cases  of  this  kind 
are  the  same  as  apply  in  construing  contractual 
obligations.  Before  a  party  can  be  held  to  pay  an 
excess  assessment  he  must  consent  and  agree  to 
pay  it.  The  petition  presented  to  council  was  in 
the  nature  of  the  offer  or  proposition  in  a  contract. 
To  make  it  binding  on  the  party  making  the  offer 
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there  must  be  an  acceptance  by  the  other  party. 
The  acceptance  must  go  to  all  of  the  terms  of  the 
offer.  There  was  no  such  acceptance  here  on  the 
part  of  the  village.  The  plaintiff  proposed  one 
form  of  assessment  by  which  he  was  willing  to 
abide.  The  village  adopted  another  form,  with  a 
different  limitation  to  the  amount  that  might  law- 
fully be  assessed.  He  cannot  be  held  to  have  as- 
sented to  such  change.  It  may  be  said  that  the 
village  accepted  and  acted  on  the  petition  in  so 
far  as  it  proceeded  to  construct  the  improvement 
prayed  for  and  in  making  the  assessments  so  far 
as  they  were  valid.  But  to  this  extent  there  could 
be  no  waiver,  as  the  village  had  the  right  to  do  what 
it  did  lawfully  do  without  any  such  petition  having 
been  filed.  It  is  only  to  the  proceedings  beyond  the 
statutory  limitations  that  a  waiver  could  be  held  to 
apply.  The  fact  that  council  did  not  accept  the 
terms  of  the  petition  disposes  of  the  claim  of  waiver 
in  plaintiff's  favor.  But  if  it  were  not  so,  this 
alone  would  not  defeat  plaintiff's  right  to  the  relief 
asked  for.  The  waiver  would  only  be  such  as 
would  apply  to  the  limitations  provided  for  in  as- 
sessments by  the  foot  frontage.  This  would  be 
only  a  waiver  of  the  33  1-3  per  cent,  limitation  up 
to  and  including  the  full  amount  of  the  special 
benefits  received,  but  it  would  not  waive  anything 
beyond  that.  There  is  no  question  that  a  party  may, 
by  appropriate  terms,  waive  any  civil,  statutory,  or 
even  constitutional,  rights.  No  such  waiver  ap- 
pears in  this  record. 

It  follows  that  the  court  of  common  pleas  erred 
in  Its  conclusions  of  law  as  applied  to  the  finding 
of  facts,  and  that  its  judgment  should  be  reversed. 
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Proceeding  to  render  the  judgment  that  the 
court  of  ccmimon  pleas  should  have  rendered,  we 
find  that  the  whole  of  said  assessment  above  the 
sum  of  $175  is  in  excess  of  the  special  benefits  re- 
ceived by  plaintiff  from  the  construction  of  the  im- 
provement complained  of  and  is  invalid,  and  that 
the  collection  of  such  excess  should  be  perpetually 
enjoined. 

Judgment  reversed  and  judgment  for  plaintiff  in 
error. 

Shields  and  Houck,  JJ.,  conciu". 


CORTESI  ET  AL.  V.  FiREMEN's  FuND  INSURANCE  Co. 

Fire  insurance  —  Limitation  of  actions  —  Contract  stipulation  of 
one  year  after  fire -- Dismissal  of  action  otherwise  than  on 
merits'— New  action  not  barred,  when —  Section  11233,  Gen- 
eral Code, 

A  clause  which  shortens  the  statute  of  limitations,  as  to  the  time 
for  bringing  suit  on  the  contract  in  which  said  contract  is 
incorporated,  can  not  be  enforced  in  the  face  of  the  provi- 
sion of  Section  11233,  having  reference  to  the  time  within 
which  suit  may  be  brought  in  cases  which  have  failed  other- 
wise than  on  the  merits. 

(Decided  December  28,  1915.) 

Error  :  Court  of  Appeals  for  Mahoning  county. 

Mr.  D.  J.  Hartwell  and  Mr.  E.  H.  Moore,  for 
plaintiffs  in  error. 

Mr.  J.  W.  Mooney,  for  defendant  in  error. 
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HoucK,  J.  (of  the  Fifth  Appellate  District,  sit- 
ting in  place  of  Spence,  J.).  This  is  an  action  in 
this  court  on  error  to  the  judgment  of  the  common 
pleas  court  of  Mahoning  county,  Ohio. 

The  original  action  arose  out.  of  a  policy  of  in- 
surance issued  by  the  Firemen's  Fund  Insurance 
Company  on  the  property  of  the  plaintiffs  in  error, 
Joseph  Cortesi  and  others,  the  policy  covering  a 
building  located  in  the  city  of  Youngstown,  Ohio, 
and  in  an  amount  not  to  exceed  $1,200. 

The  petition  contained  two  causes  of  action:  the 
first  seeking  a  reformation  of  the  contract  of  in- 
surance, and  the  second  praying  for  a  judgment 
on  the  reformed  contract  for  the  sum  of  $1,200. 

The  cause  was  heard,  and  the  contract  of  in- 
surance was  reformed  as  prayed  for  in  the  petition. 
Thereafter  the  cause  came  on  for  trial  on  the  sec- 
ond cause  of  action,  and  the  same  was  dismissed 
by  the  court  for  want  of  prosecution. 

Thereafter,  and  within  one  year  after  the  dis- 
missal of  the  second  cause  of  action  as  aforesaid, 
but  not  within  twelve  months  next  after  the  fire, 
the  plaintiffs  in  error  filed  their  petition  in  the  com- 
mon pleas  court,  alleging  therein  that  by  a  decree  of 
said  court  the  contract  of  insurance  had  been  re- 
formed; alleging  the  loss  by  fire  of  the  building, 
the  failure  otherwise  than  upon  its  merits  of  the 
second  cause  of  action  in  the  former  suit,  and  a  full 
compliance  with  all  the  terms  and  conditions  of 
said  policy;  and  prayed  for  judgment  against  the 
defendant  for  the  sum  of  $1,200. 

The  defendant  filed  an  answer  to  said  petition, 
alleging  among  other  things  that  said  policy  of  in- 
surance contained  the  following  provision : 
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"No  suit  or  action  on  this  policy,  for  the  re- 
covery of  any  claim,  shall  be  sustainable  in  any 
court  of  law  or  equity  until  after  full  compliance, 
by  the  insured,  with  all  the  foregoing  requirements, 
nor  unless  commenced  within  twelve  months  after 
the  fire." 

The  cause  was  submitted  to  a  jury,  and  after  the 
plaintiffs  had  submitted  their  evidence  the  defend- 
ant moved  the  court  to  direct  the  jury  to  return  a 
verdict  in  its  favor,  upon  the  ground  that  the  evi- 
dence disclosed  the  fact  that  the  suit  at  bar  had  not 
been  brought  within  twelve  months  after  the  fire; 
and  thereupon  the  court  sustained  the  motion,  and 
the  jury  returned  its  verdict  for  the  defendant.  A 
motion  for  a  new  trial  was  filed,  heard  and  over- 
rtded,  and  judgment  was  entered  on  the  verdict 

Error  is  prosecuted  to  this  court  seeking  a  re- 
versal of  the  judgment  of  the  court  below  sustain- 
ing the  motion  for  a  directed  verdict  and  overruling 
plaintiff's  motion  for  a  new  trial. 

The  question  presented  for  determination  is. 
Does  the  stipulation  in  the  policy  of  insurance  that 
"suit  must  be  commenced  within  twelve  months 
after  the  fire*'  abrogate  and  set  aside  the  provisions 
of  Section  11233,  General  Code,  which  provides: 

"In  an  action  commenced,  or  attempted  to  be 
commenced,  if  in  due  time  a  judgment  for  the 
plaintiff  be  reversed,  or  if  the  plaintiff  fails  other- 
wise than  upon  the  merits,  and  the  time  limited  for 
the  commencement  of  such  action  at  the  date  of 
reversal  or  failure  has  expired,  the  plaintiff,  or,  if 
he  dies  and  the  cause  of  action  survives,  his  rep- 
resentatives may  commence  a  new  action  within 
one  year  after  such  date,    *    *    *." 
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The  Stipulation  in  the  policy  that  no  suit  could 
be  maintained  to  recover  on  the  policy,  unless 
brought  within  twelve  months  after  the  fire,  was  in- 
tended to  shorten  the  statute  of  limitations  with 
reference  to  the  time  of  bringing  the  action;  but 
how  can  it  be  properly  claimed,  or  the  contention  of 
defendant  in  error  sustained  by  any  reasonable 
principle  of  law  or  justice,  in  the  face  of  the  provi- 
sions of  Section  11233,  General  Code?  Such  a 
contract  between  the  parties  could  not  in  any  way 
abrc^te,  set  aside  and  hold  for  naught  the  provi- 
sion of  said  section,  stating  as  to  when  actions  may 
be  commenced  unless  they  have  been  determined 
upon  their  merits. 

The  action  at  bar  was  not  determined  upon  its 
merits  in  the  former  suit,  and  after  the  dismissal 
of  the  former  suit  a  new  action  was  brought — ^the 
one  at  bar — ^within  the  year,  and  we  think  properly 
so.  The  plaintiffs  never  had  their  "day  in  court" 
until  the  filing  of  the  action  and  its  trial  in  the 
present  case. 

The  stipulation  in  the  contract  that  "No  suit  or 
action  on  this  policy  ♦  ♦  ♦  shall  be  sustain- 
able ♦  ♦  ♦  unless  commenced  within  twelve 
months  after  the  fire"  in  no  way  waived  or  abro- 
gated the  rights  of  plaintiffs  under  Section  1 1233, 
General  Code.  When  the  parties  herein  entered 
into  the  stipulation  or  agreement  contained  in  the 
policy  they  must  have,  or  at  least  should  have,  con- 
sidered it  in  the  light  of  the  provisions  of  said 
statute.  It  is  presumed  they  knew  the  law  and  that 
It  was  their  intention  to  make  their  contract  in  con- 
formity thereto,  and  if  they  did  not  do  so  the  de- 
fendant in  error  can  not  now  complain  that  it  was 
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in  violation  of  and  not  in  conformity  with  the  pro- 
visions of  the  general  statute  governing  the  same. 
A.  contract  for  a  shorter  limitation  does  not  control 
in  face  of  the  general  statute,  which  must  govern 
in  such  cases. 

We  have  made  a  careful  examination  of  the 
authorities  cited  by  counsel  in  this  case  and  have 
examined  many  other  authorities  and  decisions  of 
courts,  not  only  in  our  own  but  other  states,  bear- 
ing on  the  proposition  before  us,  and  we  feel  that 
the  rule  herein  laid  down  is  applicable  to  the  case 
at  bar.  The  case  of  The  Pittsburgh,  Cincinnati, 
Chicago  &  St.  Louis  Ry.  Co.  v.  Bemis,  64  Ohio  St., 
26,  while  not  directly  in  point  was  a  material  aid  to 
us  in  arriving  at  our  conclusion. 

A  majority  of  the  court  is  of  the  opinion  that 
the  judgment  of  the  common  pleas  court  should 
be  reversed,  and  the  cause  remanded  to  the  com- 
mon pleas  court  for  a  new  trial. 

Judgment  reversed,  and  cause  remanded. 

Metcalfe,  J.,  concurs. 

Pollock,  J.,  dissenting.  I  am  unable  to  agree 
with  the  majority  of  the  court  in  the  judgment  pro- 
nounced in  this  action. 

The  policy  of  insurance  upon  which  it  is  sought 
to  recover  contained  a  provision  that  "No  suit  or 
action  on  this  policy,  for  the  recovery  of  any  claim, 
shall  be  sustainable  in  any  court  of  law  or  equity 
*  *  *  unless  commenced  within  twelve  months 
next  after  the  fire." 
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It  is  admitted  that  this  action  was  not  com- 
menced within  the  time  provided  by  the  contract, 
but  it  is  claimed  that  by  reason  of  a  former  action 
having  been  commenced  for  the  same  loss  within 
the  time  and  dismissed  for  want  of  prosecution 
without  prejudice,  the  plaintiff  had  a  right  to  main- 
tain this  action  imder  the  provision  of  Section 
1 1233,  which  provides  that  when  an  action  is  com- 
menced or  attempted  to  be  commenced,  if  the 
plaintiff  fails  otherwise  than  upon  the  merits,  and 
the  time  limited  for  the  commencement  of  such 
action  at  the  date  of  reversal  has  expired,  the 
plaintiff  may  commence  a  new  action  within  one 
year  after  such  date. 

It  has  been  held  by  the  supreme  court  of  this 
state,  in  the  case  of  Appel,  Admr.,  v.  Cooper  Ins. 
Co.,  76  Ohio  St.,  52,  that  such  a  provision  as  is 
contained  in  this  policy  creates  a  valid  contractual 
relation  and  limits  the  time  within  which  a  suit 
may  be  brought  thereon.  Section  11233  is  a  stat- 
ute of  limitation  and  provides  for  extending  the 
time  in  which  an  action  may  be  commenced  when 
the  time  limited  for  the  commencement  of  such 
action  at  the  date  of  the  failure  has  expired. 

The  supreme  court,  in  the  case  just  referred  to, 
has  held  that  parties  can  contract  for  limitation  of 
an  action  and  that  it  would  supersede  and  prevail 
over  the  general  statute  of  limitations,  and  I  am 
unable  to  see  why  it  would  not  supersede  or  pre- 
vail over  any  exception  or  special  statute  in  ref- 
erence to  the  limitation  of  the  action,  if  the  lan- 
guage of  the  contract  would  bear  such  a  construc- 
tion. We  then  turn  to  the  language  of  this  con- 
tract, stipulating  that  no  suit  or  action  on  the 


Digitized  by 


Google 


Ohio  Appellate  Reports.  115 

App.]  Cortesi  v.  Insurance  Co. 

policy,  for  the  recovery  of  any  claim,  can  be  main- 
tained in  any  court  of  law  or  equity  unless  begun 
within  the  time  prescribed.  It  does  not  except 
any  suit.  The  provision  of  the  contract  is, so  plain 
that  it  does  not  require  construction.  It  simply 
bars  all  actions,  whether  they  be  second  or  first 
actions,  and  it  appears  to  me  that  to  say  that  it 
would  not  prevent  the  maintaining  of  an  action 
under  Section  11233  is  limiting  the  plain  wording 
of  the  contract. 

It  seems  that  the  supreme  court  of  this  state  has 
never  passed  upon  this  exact  question,  but  it  has 
been  before  the  courts  of  other  states  a  great  many 
times  and  also  before  the  supreme  court  of  the 
United  States. 

"The  action  mentioned  in  the  condition  which 
must  be  commenced  within  the  twelve  months,  is 
the  one  which  is  prosecuted  to  judgment.  The 
failure  of  a  previous  action  from  any  cause  can- 
not alter  the  case;  although  such  previous  action 
was  commenced  within  the  period  prescribed." 
Riddlesbarger  v.  Hartford  Insurance  Co.,  7  Wall., 
386,  second  proposition  of  syllabus. 

It  is  true  that  the  supreme  court  was  then  dis- 
cussing a  provision  of  the  Missouri  statutes  some- 
what different  from  ours,  but  after  that  discussion, 
on  page  391,  they  refer,  in  the  second  place,  to  its 
general  effect,  saying:  "The  rights  of  the  parties 
flow  from  the  contract.  That  relieves  them  from 
the  general  limitations  of  the  statute,  and,  as  a  con- 
sequence, from  its  exceptions  also.'' 

The  supreme  court  of  Iowa,  in  the  case  of  Har- 
rison V.  Hartford  Fire  Ins.  Co.,  102  la.,  112,  were 
considering  a  policy  of  insurance  containing  the 
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same  provision  as  that  now  before  the  court,  and 
a  statute  fully  as  broad  as  ours,  and  they  held  that 
a  second  suit  begun  within  a  period  of  the  except- 
ing statute  but  beyond  the  limitation  fixed  by  the 
policy  could  not  be  maintained,  citing  quite  a  num- 
ber of  authorities  in  support  thereof. 

That  court  again  affirmed  this  principle  in  the 
case  of  Wilhelmi  v.  Des  Moines  Ins.  Co.,  103  la 
532.    See  also  the  following  cases:   Howard  Ins. 
Co.  V.  Hocking,  115  Pa.  St.,  415,  18  Atl.  Rep.,  614 
McElroy  v.  Continental  Ins.  Co.,  48  Kans.,  200 
Lewis  V.  Metropolitan  Life  Ins.  Co.,  180  Mass. 
317;    Wilson   v.    Aetna  Ins.    Co.,   27   Vt.,    99 
Chichester  v.  New  Hampshire  Fire  Ins.  Co.,  74 
Conn.,  510,  51  Atl.  Rep.,  545. 

My  attention  has  been  called  to  the  case  of 
Hamilton  v.  Royal  Ins.  Co.,  156  N.  Y.,  327,  as  an 
authority  against  this  proposition.  In  that  case 
the  action  was  begun  and  summons  issued  three 
days  prior  to  the  expiration  provided  in  the  policy, 
but  summons  was  not  served  until  after  that  time 
had  expired.  The  question  of  the  right  to  main- 
tain the  action  was  raised,  and  the  court  in  that 
case  discusses  their  statutes  at  quite  a'  length.  It 
is  difficult  without  having  the  statutes  before  me 
to  determine  just  what  their  statutes  provide,  but 
it  seems  that  a  provision  of  their  code  provided 
that  the  attempt  to  commence  an  action  in  a  court 
of  record  was  equivalent  to  commencing  it,  and 
that  was  the  question  the  court  was  determining. 
It  was  held  that  the  filing  of  a  petition  and  causing 
a  summons  to  issue  was  a  commencing  of  the  ac- 
tion under  their  code  within  the  time  provided  in 
the  policy,  although  the  summons  was  not  served 
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on  defendant  until  after  the  limitation  named  in 
the  policy  had  expired. 

I  am  unable  to  see  how  that  case  in  any  way 
affects  the  question  we  now  have  before  us  for 
determination,  and  especially  as  that  court,  prior 
to  that  time,  in  the  case  of  Arthur  v.  Homestead 
Fire  Ins.  Ca.,  78  N.  Y.,  462,  had  passed  upon  the 
question  now  before  us,  holding  that  the  action 
was  not  maintainable.  This  last-named  case,  so 
far  as  I  can  discover,  has  never  been  overruled  by 
that  court. 

For  these  reasons  I  am  unable  to  concur  in  the 
opinion  of  the  majority. 


Burton  Preston  Company  v.  The  National 
Granite  Company. 

Court  procedure — Error  to  direct  verdict — Where  material  facts 
in  dispute — Action  on  executory  contract. 

Where  facts  necessary  to  a  determination  of  the  issues  involved  are 
in  disfmte  it  is  error  to  direct  a  verdict,  and  such  a  situation 
is  presented  where  there  is  conflict  in  the  evidence  as  to  ma- 
terial facts  and  some  of  the  questions  of  fact  are  of  such 
character  that  different  minds  might  arrive  at  different  con- 
clusions. 

(Decided  February  2,  1916.) 

Error  :     Court  of  Appeals  for  Richland  county. 

Mr.  J.  W.  Galbraith,  for  plaintiff  in  error. 
Messrs.  McBride  &  Wolfe,  for  defendant  in 
error. 

HoucK^  J.     The  parties  to  this  proceeding  in 
error  stand  as  they  stood  in  the  court  below.    The 
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plaintiff  brought  suit  to  recover  the  sum  of  $845, 
being  the  full  amount  it  had  paid  to  defendant  on 
an  executory  contract  for  the  purchase  and  de- 
livery of  four  monuments  which  plaintiff  claimed 
were  not  made  according  to  the  terms  of  said  con- 
tract, and  which  monuments  it  further  claimed 
it  had  never  accepted.  The  defendant  filed 
an  answer,  being  in  substance  a  general  denial. 
The  case  was  tried  to  a  jury,  and  after  the  plaintiff 
had  offered  its  evidence  the  defendant  filed  a  mo- 
tion for  a  directed  verdict,  which  was  sustained  by 
the  court.  A  motion  for  a  new  trial  was  filed, 
heard  and  overruled. 

The  plaintiff  in  error  prosecutes  error  to  this 
court  seeking  a  reversal  of  the  judgment  below, 
and  in  its  petition  in  error  alleges  several  grounds 
of  error,  but  in  oral  argument  its  counsel  seems 
to  rely  upon  one  ground  only,  namely,  that  there 
were  questions  of  disputed  fact  that  should  have 
been  submitted  to  the  jury  for  its  determination. 

We  have  examined  the  record  in  this  case  with 
much  care,  and  we  find  the  following  questions  of 
disputed  fact: 

1.  Was  the  contract  in  question  made  and  ex- 
ecuted in  Vermont  or  Ohio? 

2.  Were  the  monuments  in  question  accepted 
by  the  plaintiff? 

3.  Were  the  monuments  in  question  of  the 
size,  color  and  kind  purchased  by  the  plaintiff? 

4.  Did  the  agent  of  plaintiff  in  Vermont  ac- 
cept the  monuments? 

5.  Did  the  plaintiff  accept  said  monuments,  or 
any  part  of  same? 

If  these  were  questions  of  fact  and  necessary  for 
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the  proper  determination  of  the  issues  involved  in 
the  present  case,  and  they  were  disputed,  then  they 
should  have  been  submitted  to  the  jury  for  its  de- 
termination. A  motion  for  a  directed  verdict  in- 
volves not  only  an  admission  of  the  truth  of  the 
evidence,  but  it  further  admits  the  existence  of  all 
the  facts  which  the  evidence  tends  to  establish.  If 
the  testimony  be  conflicting,  the  facts  uncertain, 
or  the  proper  inferences  to  be  drawn  therefrom 
doubtful,  then  and  in  that  event  the  court  would 
not  be  warranted  in  directing  the  jury  to  return  a 
particular  verdict. 

It  is  the  right  of  litigants  in  jury  trials  to  have 
the  weight  and  sufficiency  of  the  evidence  sub- 
mitted to  and  passed  upon  by  the  jury,  this  being 
a  right  of  which  they  can  not  be  deprived  by  the 
trial  judge,  unless  with  the  consent  and  approval 
of  the  parties  in  interest.  It  therefore  follows,  if 
there  is  evidence  tending  to  prove  each  material 
fact  put  in  issue  and  indispensable  to  a  recovery, 
that  the  case  should  be  submitted  to  the  jury,  under 
proper  instructions  from  the  court.  Where  there 
is  no  conflict  in  the  evidence  as  to  the  material  facts 
of  the  case  or  where  the  material  facts  are  con- 
ceded, and  where  the  law  admits  of  no  inference 
from  the  evidence  except  that  which  is  favorable 
to  the  defendant,  a  motion  for  a  directed  verdict 
made  by  the  defendant  might  properly  be  sustained. 

From  an  examination  of  the  record  in  this  case 
we  find  that  there  was  a  conflict  in  the  evidence  as 
to  the  material  facts  and  that  the  material  facts 
were  not  conceded;  and  we  do  not  think  it  will  be 
seriously  claimed  that  no  other  inference  could  be 
drawn  from  the  evidence  except  one  favorable  to 
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the  defendant.  We  further  find  from  the  rccwd 
that  some  of  the  questions  of  fact  were  not  only 
of  such  character  that  the  testimony  offered  with 
reference  to  same  was  conflicting,  but  of  such  kind 
and  character  that  different  minds  might  have 
reasonably  arrived  at  different  conclusions.  This 
being  so,  it  was  a  matter  for  the  jury  to  determine. 
We  cite  in  support  of  this  doctrine  the  case  of 
Hickman  v.  The  Ohio  State  Life  Insurance  Co., 
92  Ohio  St.,  page  87,  where  the  court  say,  at  page 
95: 

"In  order  that  an  issue  should  be  required  to  be 
submitted  to  the  jury  it  is  not  essential  that  there 
be  such  a  conflict  in  the  testimony  of  different  vrit- 
nesses  as  makes  it  necessary  for  the  jury  to  de- 
termine disputes  or  questions  of  veracity.  That 
is  not  the  only  province  of  the  jury.  They  have 
another  important  function  and  duty.  Where 
there  is  no  dispute  or  conflict  in  the  testimony  of 
different  witnesses,  but  nevertheless  the  uncon- 
flicting  testimony  discloses  a  variety  of  circum- 
stances from  which  different  minds  may  reason- 
ably arrive  at  different  conclusions  as  to  the  ulti- 
mate fact  shown  by  such  evidence,  then  it  is  the 
duty  of  the  jury  to  determine  such  ultimate  fact, 
even  though  the  trial  judge  should  himself  be  con- 
vinced as  to  what  the  conclusion  should  be." 

The  defendant  contends  that  the  doctrine  laid 
down  in  the  case  of  The  Bowman  Lumber  Co.  v. 
Anderson  et  ai,  70  Ohio  St.,  16,  is  decisive  of  the 
case  at  bar,  the  syllabus  of  the  case  being  as  fol- 
lows : 

"By  an  executory  contract  for  the  sale  and  de- 
livery of  chattels  of  a  described  grade  or  quality. 
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the  seller  becomes  bound  to  deliver  goods  of  the 
character  described,  but  in  the  absence  of  express 
terms  of  warranty  no  obligation  is  imposed  upon 
him  which  survives  the  acceptance  by  the  pur- 
chaser of  an  article  delivered  by  the  seller  in  good 
faith  as  in  the  performance  of  the  contract  if  the 
acceptance  is  with  full  knowledge  of  all  the  con- 
ditions affecting  the  character  and  quality  of  the 
article." 

We  agree  with  counsel  for  the  defendant  that 
this  is  a  correct  principle  of  law  and  is  applicable 
to  the  particular  case  to  which  it  is  applied,  but  it 
is  not  applicable  to  the  facts  in  the  case  at  bar.  In 
the  present  case  the  plaintiff  denies  that  he  accepted 
the  monuments  in  question,  and  that  being  a  ques- 
tion of  fact  which  is  disputed,  and  being  one  for 
the  jury  to  pass  upon,  we  do  not  see  how  the  claim 
of  defendant  with  reference  to  it  being  applicable 
to  the  present  case  can  have  any  force.  If  the 
plaintiff  had  accepted  the  monuments,  then  it  would 
have  been  bound  to  pay  for  same  unless  it  alleged 
and  proved  fraud ;  but  as  it  claims  it  never  accepted 
them,  and  that  being  a  disputed  question  of  fact, 
the  rule  of  law  urged  by  defendant  is  not  applicable 
to  the  facts  disclosed  in  the  present  case. 

We  feel  that  we  are  supported  in  our  theory  of 
this  case  by  a  long  line  of  authorities,  not  only  in 
our  own  but  other  states.  Judge  Ranney,  speaking 
for  the  court  in  the  case  of  Ellis  &  Morton  v.  The 
Ohio  Life  Insurance  &  Trust  Co.,  4  Ohio  St.,  pages 
645  and  648,  says : 

"The  law  of  every  case,  in  whatever  form  pre- 
sented, belongs  to  the  court;  and  it  is  not  only  the 
right  of  the  judge,  but  his  solemn  duty,  to  decide 
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and  apply  it.  He  must  determine  the  legal  requi- 
sites to  the  right  of  action,  and  the  admissibility 
of  the  evidence  offered  to  sustain  it.  When  all  of 
the  evidence  offered  by  the  plaintiff  has  been  given, 
and  a  motion  for  a  nonsuit  is  interposed,  a  question 
of  law  is  presented,  whether  the  evidence  before 
the  jury  tends  to  prove  all  the  facts  involved  in  the 
right  of  action  and  put  in  issue  by  the  pleadings. 
In  deciding  this  question,  no  finding  of  facts  by 
the  court  is  required,  and  no  weighing  of  the  evi- 
dence is  permitted.  All  that  the  evidence  in  any 
degree  tends  to  prove,  must  be  received  as  fully 
proved;  every  fact  that  the  evidence,  and  all 
reasonable  inferences  from  it,  conduces  to  estab- 
lish, must  be  taken  as  fully  established. 

"Our  conclusions  upon  this  subject  can  not  be 
better  stated  than  in  the  clear  and  explicit  language 
of  one  of  the  learned  judges  in  the  court  below: 
'Wherever  there  is  any  evidence,  however  slight, 
tending  to  prove  the  facts  essential  to  make  out  a 
case  for  the  plaintiff,  a  nonsuit  can  not  be  properly 
ordered :  it  is  in  no  case  a  question  as  to  the  weight, 
but  as  to  the  relevancy  of  the  testimony.  If  the 
testimony  tends  to  prove  a  prima  facie  case  for  the 
plaintiff,  a  nonsuit  can  not  be  properly  ordered. 
Nor  can  facts  tending  to  prove  a  defense  on  the 
part  of  the  defendant,  though  proceeding  from  the 
witnesses  introduced  by  the  plaintiff,  be  considered 
on  a  motion  to  nonsuit.  If  the  defendant  wishes 
to  set  up  any  such  facts,  he  must  resort  to  the  jury 
to  have  them  established.'  " 

As  to  the  right  of  trial  by  jury  Judge  Wana- 
maker,  speaking  for  the  court,  says  in  the  case  of 
Gibbs  V.  Village  of  Girard,  88  Ohio  St.,  34,  47: 
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"So  long  as  the  trial  by  jury  is  a  part  of  our 
system  of  jurisprudence  its  constitutional  integrity 
and  importance  should  be  jealously  safeguarded. 
The  right  of  trial  by  jury  should  be  as  inviolate  in 
the  working  of  our  courts  as  it  is  in  the  wording  of 
our  constitutions." 

The  question  presented  for  our  consideration  in 
this  case  is:  Was  the  trial  court  justified  in  direct- 
ing the  jury  to  find  a  verdict  for  the  defendant,  in 
the  light  of  the  facts  and  the  law  applicable  there- 
to? In  view  of  what  we  have  already  said,  and 
in  the  face  of  the  facts  presented  by  the  record, 
applying  to  the  same  what  we  feel  are  the  well- 
established  principles  of  law  governing  these  facts, 
a  majority  of  this  court  is  of  the  opinion  that  the 
trial  judge  was  not  warranted  in  sustaining  the  mo- 
tion for  a  directed  verdict  in  the  case  at  bar,  and 
that  by  so  doing  the  court  erred,  to  the  prejudice 
of  the  plaintiflf  in  error;  and  so  finding,  the  judg- 
ment below  should  be  reversed,  which  is  accord- 
ingly done,  and  the  cause  is  remanded  to  the  com- 
mon pleas  court  for  a  new  trial. 

Judgment  reversed,  and  cause  remanded. 

Shields,  J.,  concurs. 

Powell,  J.,  dissenting.  I  do  not  agree  with  my 
associates  in  the  conclusion  reached  in  this  case. 

The  facts  which  in  law  constitute  an  acceptance 
of  the  goods  are  not  in  dispute,  but  are  substantially 
agreed  upon.  There  are  but  two  parties  to  this 
action.  Cahill  was  the  agent  of  Preston,  and  what- 
ever he  did  in  the  matter  must  be  charged  to 
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Preston  as  his  transaction.  The  goods  were 
shipped  to  him  by  Preston's  order  and  were  in  his 
possession  for  a  number  of  days,  probably  a  month, 
before  any  communication  was  sent  notifying  the 
defendant  that  the  goods  were  not  as  ordered.  In 
the  meantime  the  money  for  the  goods  had  been 
paid  by  plaintiff  to  the  defendant.  Afterwards 
either  Cahill  or  Preston  used  the  goods,  or  at  least 
a  substantial  part  of  them,  and  Preston  received 
his  money  from  Cahill.  It  does  not  matter  to  the 
granite  company  who  used  the  goods,  as  the  title 
thereto  had  passed,  by  acceptance  and  pa)mient,  to 
Preston.  It  thereby  became  an  executed  contract, 
subject  only  to  an  action  for  damages  for  latent 
defects.  These  acts  on  the  part  of  Preston  consti- 
tute in  law  an  acceptance. 

As  said  above,  there  is  no  dispute  as  to  these 
facts,  and  the  goods  having  been  accepted  and  paid 
for,  with  full  opportunity  for  examination  and  in- 
spection by  Preston  or  his  duly  authorized  agent, 
these  acts  constituted  as  I  think  a  complete  sale 
and  a  compliance,  on  the  part  of  the  granite  com- 
pany, with  all  the  terms  and  conditions  of  the  con- 
tract. 

There  was  no  express  warranty  pleaded  or 
proved,  and  I  think  there  was  no  error  on  the  part 
of  the  court  in  directing  a  verdict. 

This  disposition  of  the  case  is  sustained  by  the 
case  of  The  Bowman  Lumber  Co.  v.  Anderson  et  a/., 
70  Ohio  St.,  16. 

In  my  opinion  this  judgment  should  have  been 
affirmed. 
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Haas  v.  Haas. 

Attachment — Voluntary  payment  for  necessaries,  after  demand  — 
Proceedings  by  another  creditor  not  precluded,  when — Pur- 
pose  of  personal  earnings  statute. 

1.  Voluntary  payments  made  by  a  debtor  from  his  personal  earn- 

ings, on  a  claim  against  him  for  necessaries,  do  not  preclude 
an  attachment  and  the  subjecting  of  ten  per  cent  of  such  earn- 
ings to  the  payment  of  the  claim  of  another  creditor  for  nec- 
essaries, notwithstanding  demand  had  been  made  upon  him  in 
writing  for  such  payment  by  the  first  creditor. 

2.  Voluntary  payments  made  after  such  demand  relieve  the  debtor 

from  the  consequences  of  suit  and  costs,  the  provisions  of  the 
statutes  applying  where  an  action  is  brought  to  reach  the  per- 
sonal earnings  of  the  debtor  and  not  to  cases  where  volun- 
tary payments  are  made  without  reference  to  prior  or  pending 
attachment  proceedings. 

(Decided  February  8,  1916.) 

Error:     Court  of  Appeals  for  Stark  county. 

Mr.  J.  W.  Burris,  for  plaintiff  in  error. 

Messrs.  Fisher  &  McCuskey,  for  defendant  in 
error. 

Shields,  J.  Proceedings  in  attachment  were 
instituted  before  a  justice  of  the  peace  to  reach 
10  per  cent,  of  the  personal  earnings  of  the  debtor 
for  necessaries.  It  appears  that  at  the  time  such 
proceedings  were  commenced  the  debtor  was 
making  voluntary  payments  of  his  personal  earn- 
ings to  another  creditor  for  necessaries,  who  had 
threatened  to  sue  and  garnishee  his  wages,  upon 
written  demand  made  therefor.  Such  attachment 
was  discharged  by  the  said  justice  of  the  peace,  and 
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on  an  appeal  taken  to  the  court  of  common  pleas 
said  court  reversed  the  judgment  of  the  said  justice 
of  the  peace,  discharging  said  judgment,  and  or- 
dered said  case  remanded  to  the  said  justice  of  the 
peace  for  further  proceedings.  Error  proceedings 
are  prosecuted  to  this  court  to  reverse  the  judg- 
ment of  said  common  pleas  court. 

By  Section  10253,  General  Code,  a  remedy  is 
afforded  for  the  attachment  of  the  personal  earn- 
ings of  a  debtor  when  an  affidavit  is  filed  with  a 
justice  of  the  peace  conforming  to  the  requirements 
therein  stated.  This  is  the  general  provision  pro- 
vided by  statute.  Section  10271,  General  Code,  as 
amended  (103  O.  L.,  567),  provides  that: 

"The  personal  earnings  now  exempted  by  law, 
in  addition  to  the  ten  per  cent,  for  necessaries,  shall 
be  further  liable  to  the  plaintiff  for  the  actual  costs 
of  any  proceeding  brought  to  recover  a  judgment 
for  such  necessaries,  in  any  sum  not  to  exceed  two 
dollars  and  the  necessary  garnishee  fee.  Such 
garnishee  may  pay  to  such  debtor  an  amount  equal 
to  ninety  per  cent,  of  such  personal  earnings,  less 
the  sum  of  two  dollars  and  the  necessary  garnishee 
fee  of  not  to  exceed  fifty  cents,  if  the  same  is  de- 
manded by  the  garnishee,  for  actual  costs  as  herein 
provided,  due  at  the  time  of  the  service  of  process 
or  which  may  become  due  thereafter  and  before 
trial  and  be  released  from  any  further  liability  to 
such  creditor,  or  to  the  court  or  any  officers  thereof 
in  such  proceeding  or  in  any  other  proceeding, 
brought  for  the  purpose  of  enforcing  the  payment 
of  the  balance  of  the  costs  due  in  said  original  ac- 
tion. Both  the  debtor  and  the  creditor  shall  like- 
wise be  released  from  any  further  liability  to  the 
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court  or  any  officers  thereof  in  such  proceeding 
or  in  any  other  proceeding  brought  for  the  pur- 
pose of  enforcing  the  payment  of  the  balance  of 
the  costs  due  in  said  original  action." 

Section  10272,  General  Code,  provides  that: 
"The  person  bringing  an  action  for  necessaries 
first  must  make  a  demand  in  writing  for  the  excess 
over  and  above  ninety  per  cent,  of  the  personal 
earnings  of  the  debtor,  and  such  demand  shall  be 
made  at  least  three  days  and  not  more  than  thirty 
days  before  such  action  is  brought  by  delivering 
such  demand  to  the  debtor  personally,  or  by  leaving 
it  at  the  debtor's  usual  place  of  residence.  No  cost 
or  expense  shall  be  chargeable  to  the  defendant 
debtor  in  such  action  if  upon  such  demand  he 
tenders  payment  in  money  or  duly  accepted  order, 
within  three  days  after  such  demand,  for  the  excess 
of  his  personal  earnings  above  ninety  per  cent, 
thereof." 

Section  10273,  General  Code,  provides  that: 
"More  than  one  such  demand  by  the  same 
creditor  shall  not  be  made  at  closer  periods  than 
thirty  days.  The  amount  demanded  may  be  for 
the  excess  above  ninety  per  cent,  earned  during  the 
interval  of  thirty  days.  Any  voluntary  payment 
or  payments  made  by  the  debtor  during  such  in- 
terval shall  be  deducted  from  the  amount  which 
might  be  demanded  had  no  payment  or  payments 
been  made." 

Other  statutory  provisions  follow  with  reference 
to  the  duties  of  the  garnishee,  but  the  foregoing 
sections  will  suffice  for  the  purpose  of  this  case. 
Related  as  they  are  to  the  same  subject-matter,  we 
may  well  assume  that  these  several  sections  of  the 
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Statutes  are  to  be  construed  together  to  ascertain 
the  object  of  their  enactment,  and  when  so  con- 
strued the  legislative  intent,  in  our  judgment,  will 
not  be  difficult  of  solution. 

The  foregoing  legislation  was  obviously  passed  in 
the  interest  of  creditors  furnishing  necessaries  to 
persons  whose  personal  earnings  were  theretofore 
protected  by  the  exemption  laws  of  the  state,  and 
while  not  saving  to  the  debtor's  family  the  full 
benefit  of  his  labor,  a  small  proportion  of  it  is  ex- 
acted by  the  laws  to  be  applied  towards  satisfying 
the  claims  of  the  grocer  or  other  person  who  may 
supply  necessaries  for  his  table  and  household.  Leg- 
islation of  this  character  has  gradually  found  place 
upon  our  statute  books  from  time  to  time,  until  now 
it  is  provided  by  said  Section  10271  that  in  addition 
to  the  per  cent,  of  such  earnings  heretofore  held 
liable  for  necessaries  such  earnings  shall  be  liable 
for  costs  in  a  siun  not  to  exceed  two  dollars  in  an 
action  brought  by  a  creditor  on  a  claim  for  neces- 
saries. 

The  demand  mentioned  in  said  Section  10272, 
General  Code,  is  held  to  be  jurisdictional,  hence, 
unless  such  demand  is  made  as  therein  required,  if 
suit  be  brought,  the  attachment  can  not  be  main- 
tained, for  said  section  recites  that  *'No  cost  or 
expense  shall  be  chargeable  to  the  defendant  debtor 
in  such  action  if  upon  such  demand  he  tenders  pay- 
ment in  money  or  duly  accepted  order,  within  three 
days  after  such  demand,  for  the  excess  of  his  per- 
sonal earnings  above  ninety  per  cent,  thereof."  It 
would  seem  that  this  latter  provision  of  said  sec- 
tion was  intended  to  relieve  the  defendant  debtor 
from  the  consequences  of  a  contested  suit  by  the 
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creditor.  As  will  be  seen,  Section  10273  provides 
that  not  more  than  one  demand  by  the  same  creditor 
shall  be  made  at  closer  periods  than  thirty  days. 
Grouping  said  sections  together,  then,  we  find  that 
after  written  demand  is  made  within  the  time 
stated,  and  in  the  absence  of  payment  being  made 
or  tendered  or  an  accepted  order  given  for  the  ex- 
cess of  the  debtor's  personal  earnings  above  ninety 
per  cent,  thereof,  suit  may  be  brought  therefor  and 
a  recovery  had,  together  with  the  further  siun  of 
two  dollars  as  costs,  provided  that  no  more  than 
one  such  demand  by  the  same  creditor  shall  be 
made  at  closer  periods  than  thirty  days. 

Here  we  have  the  question  made  whether  one 
can  make  voluntary  payments  under  a  demand 
made  for  necessaries,  in  the  absence  of  suit,  and 
thus  absolve  himself  from  complying  with  com- 
pulsory process  issued  by  another  creditor  upon  a 
claim  for  necessaries  furnished  to  the  same  de- 
fendant debtor  while  such  voluntary  payments  are 
being  made,  at  intervals  of  thirty  days;  or,  in  other 
words,  can  such  voluntary  payments  so  made  de- 
feat another  creditor  from  enforcing  payment  of  his 
claim  for  necessaries  furnished,  in  an  action  com- 
menced by  the  latter  while  such  voluntary  pay- 
ments are  being  made?  Construing  Sections  10271 
and  10272  together  it  appears  that  the  provisions 
of  said  sections  were  intended  to  apply  to  and  be- 
come effective  in  cases  where  action  is  brought  to 
reach  the  personal  earnings  of  a  debtor  for  neces- 
saries furnished,  and  not  to  cases  where  voluntary 
payments  are  made.  Voluntary  payments  may  be 
made,  but  not  so  as  to  defeat  the  rights  of  an  at- 
taching creditor  under  the  statute,  for  if  it  were 
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Otherwise  the  provisions  of  the  statute  and  what 
seems  to  have  been  the  purpose  of  this  legislation 
would  be  rendered  ineffective  and  nugatory. 

It  follows  that  the  judgment  of  the  court  of  com- 
mon pleas  will  be  affirmed. 

Judgment  affirmed. 


Powell  and  Houck,  JJ.,  concur. 


Dawson  v.  The  State  of  Ohio. 

Criminal  law — Evidence — Right  to  meet  witnesses  face  to  fae€ — 
Section  lo.  Article  I,  Constitution — Statements  by  insane  pa- 
tients to  coroner  —  Inadmissible  in  trial  of  hospital  attendant, 
when. 

In  the  trial  of  an  attendant  in  a  hospital  for  the  insane  for  the 
unlawful  killing  of  one  of  the  patients,  it  is  a  deprivation  of  a 
constitutional  right  guaranteed  to  the  defendant  to  admit  in 
evidence  a  statement  by  the  <:oroner  of  what  was  told  him  three 
days  later  by  certain  insane  patients  as  to  the  circumstances  of 
the  killing  which  they  had  witnessed,  the  testimony  of  members 
of  the  medical  staff  of  the  hospital  being  to  the  effect  that  said 
patients  did  not  have  the  mental  capacity  to  properly  observe 
the  incidents  which  took  place  or  the  memory  to  relate  ac- 
curately what  took  place. 

(Decided  February  25,  1916.) 

Error:    Court  of  Appeals  for  Stark  county. 

Mr.  Chas.  C.  Upham,  for  plaintiff  in  error. 

Mr.  A.  T.  Snyder,  prosecuting  attorney,  and  Mr. 
Henry  Harter,  Jr.,  assistant  prosecuting  attorney, 
for  defendant  in  error. 

Shields,  J.  The  plaintiff  in  error,  George  E. 
Dawson,  was  indicted  at  the  September,  1914,  term 
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of  the  court  of  common  pleas  of  Stark  county  for 
the  unlawful  killing  of  one  Alfred  Tisch,  on  the 
13th  day  of  September,  1914.  Upon  a  plea  of  not 
guilty,  Dawson  was  tried  and  convicted  of  said 
crime.  A  motion  for  a  new  trial  was  made  wherein 
various  reasons  were  set  forth  why  said  motion 
should  be  granted,  which  motion  was  by  the  court 
overruled  and  the  plaintiff  in  error  was  thereupon 
sentenced  according  to  law.  A  bill  of  exceptions 
was  afterward  taken  embodying  all  the  evidence 
and  proceedings  of  said  trial,  including  the  charge 
of  the  trial  court  to  the  jury,  and  by  a  petition  in 
error  filed  the  judgment  of  said  court  is  now 
brought  before  this  court  for  review. 

The  principal  errors  complained  of  by  the  plain- 
tiff in  error  are  that  the  court  below  erred  in  the 
admission  of  certain  evidence  upon  the  trial,  that 
the  verdict  of  the  jury  is  not  sustained  by  sufficient 
evidence  to  warrant  the  conviction  of  the  plaintiff 
in  error  of  the  crime  charged,  and  that  said  ver- 
dict was  contrary  to  law. 

It  appears  that  the  plaintiff  in  error  on  the  day 
in  question  was,  and  for  a  year  or  more  prior  there- 
to had  been,  employed  at  the  Massillon  State  Hos- 
pital as  an  attendant  and  as  such  had  charge  of 
and  was  required  to  exercise  supervision  over  and 
control  of  the  decedent  and  forty-eight  other  in- 
sane patients  in  a  certain  ward  in  said  hospital,  in 
which  said  ward  the  decedent  had  been  confined  as 
an  insane  patient  for  over  a  year.  At  an  early  hour 
on  Sunday  morning,  September  13,  said  attendant 
went  on  duty  and  entered  said  ward  and  requested 
the  decedent  to  make  up  certain  beds  in  said  ward 
as  he  had  been  in  the  habit  of  doing,  which  the 
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decedent  declined  to  do  and  assaulted  the  plaintiff 
in  error  by  striking  him  in  the  face,  breaking  his 
spectacles,  as  claimed  by  him,  whereupon  the  two 
wrestled  with  each  other  and  so  continued  until 
they  reached  an  adjoining  washroom,  when  and 
where  the  decedent  fell  over  and  soon  thereafter 
died.  It  furthers  appears  that  on  the  following 
Wednesday,  September  16,  the  prosecuting  at- 
torney and  Dr.  Frank  W.  Gavin,  the  coroner  of 
said  county  (after  a  coroner's  inquest  had  been 
held,  as  claimed  by  him),  went  to  said  hospital  and 
caused  to  be  brought  before  them,  in  a  certain  room 
therein,  separately  and  in  charge  of  a  guard,  cer- 
tain insane  patients  confined  in  said  hospital  in  said 
ward,  to-wit,  William  Ring,  Edward  E.  Potter, 
James  McCauley,  Daniel  M.  Call  and  Austin 
Marsteller,  and  in  the  presence  of  the  plaintiff 
in  error  said  insane  patients  were  interrogated  by 
the  prosecuting  attorney  and  Dr.  Gavin  as  to  what 
had  occurred  between  the  plaintiff  in  error  and  the 
decedent  on  the  said  Sunday  morning.  Said  insane 
patients  at  said  time  undertook  to  and  did  relate 
what  they  claimed  occurred  between  said  parties 
on  said  morning,  and  the  plaintiff  in  error  who  was 
present  made  no  reply  thereto,  nor  was  any  inquiry 
made  of  him.  The  said  Dr.  Gavin  in  the  evening 
of  said  day  claimed  to  have  made  notes  of  the  state- 
ments so  made  by  said  insane  patients  concerning 
said  occurrence.  Afterward,  on  the  18th  day  of 
September,  1914,  the  plaintiff  in  error  was  arrested 
before  a  justice  of  the  peace,  charged  with  the  un- 
lawful killing  of  the  decedent.  After  being  in- 
dicted and  when  placed  on  final  trial  for  said  crime, 
the  state  sought  to  introduce  in  evidence  by  the 
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witness  Gavin  the  statements  so  made  by  the  said 
insane  patients  to  him  and  to  the  prosecuting  at- 
torney, to  which  the  plaintiff  in  error  by  his  coun- 
sel objected,  who  at  said  time  offered  to  show  by 
the  testimony  of  medical  witnesses  connected  with 
said  hospital,  who  were  familiar  with  the  mental 
condition  of  said  insane  patients,  that  they  were 
not  mentally  capable  of  observing  the  incidents  of 
said  occurrence  on  said  Sunday,  nor  did  they  have 
sufficient  memory  to  enable  them  to  retain  and 
afterwards  state  what  they  may  have  observed  at 
that  time,  which  said  offer  was  objected  to  by  the 
state  and  said  objection  sustained,  and  said  objec- 
tion made  by  plaintiff  in  error  to  the  evidence  pro- 
posed to  be  offered  by  the  witness.  Dr.  Gavin,  was 
also  overruled,  to  which  the  plaintiff  in  error  ex- 
cepted. 

Thereupon,  over  the  objection  of  the  plaintiff  in 
error,  the  witness,  Dr.  Gavin,  was  permitted  to  give 
to  the  jury  what  he  claimed  to  be  the  statements 
of  the  said  insane  patients,  made  under  the  cir- 
cumstances and  in  the  manner  heretofore  described, 
to  the  prosecuting  attorney  and  himself,  on 
Wednesday,  September  16.  This  action  on  the  part 
of  the  trial  court  is  assigned  as  prejudicial  error. 

Upon  the  trial  it  was  admitted  by  the  state  that 
the  said  Ring,  Potter,  Call,  McCauley  and  Marstel- 
ler  were  insane  patients  in  said  hospital  and  that 
they  had  been  committed  to  and  confined  therein  as 
such  patients  for  a  considerable  period  of  time. 

Under  the  laws  and  the  constitution  of  this  state 
could  said  admittedly  insane  patients,  confined  as 
they  were  at  the  time  of  said  trial  in  said  hospital, 
be  permitted  to  speak  and  testify  to  material  mat- 
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ters  through  the  witness,  Dr.  Gavin,  an  intelligent 
and  experienced  witness  in  criminal  trials,  as  his 
official  relation  would  imply,  against  a  citizen  on 
trial  charged  by  indictment  with  a  felony  ? 

Article  I,  Section  10,  of  the  Constitution,  pro- 
vides among  other  things: 

"In  any  trial,  in  any  court,  the  party  accused 
shall  be  allowed  to  appear  and  defend  in  person 
and  with  counsel;  to  demand  the  nature  and  cause 
of  the  accusation  against  him,  and  to  have  a  copy 
thereof;  to  meet  the  witness  face  to  face,  and  to 
have  compulsory  process  to  procure  the  attendance 
of  witnesses  in  his  behalf,  and  a  speedy  public  trial 
by  an  impartial  jury  of  the  county  in  which  the  of- 
fense is  alleged  to  have  been  committed;  but  pro- 
vision may  be  made  by  law  for  the  taking  of  the 
deposition  by  the  accused  or  by  the  state,  to  be 
used  for  or  against  the  accused,  of  any  witness 
whose  attendance  can  not  be  had  at  the  trial,  al- 
ways securing  to  the  accused  means  and  the  op- 
portunity to  be  present  in  person  and  with  counsel 
at  the  taking  of  such  deposition,  and  to  examine 
the  witness  face  to  face  as  fully  and  in  the  same 
manner  as  if  in  court.*' 

In  the  case  of  Summons  v.  State,  5  Ohio  St.,  325, 
it  is  held  that  "The  clause  of  the  tenth  section  of 
the  bill  of  rights,  providing  that,  'on  any  trial,  in 
any  court,  the  party  accused  shall  he  allowed  to 
meet  the  witness  face  to  face,'  which,  like  numerous 
other  provisions  in  the  bill  of  rights,  is  a  constitu- 
tional guaranty  of  a  fundamental  principle  well 
established  and  long  recognized  at  common  law, 
has  reference  to  the  personal  presence  of  the  wit- 
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nesses  called  to  testify,  and  not  the  quality  or 
competency  of  the  evidence  to  be  given." 

And  the  judge  delivering  the  opinion,  at  page 
340,  says: 

"The  scope  and  operation  of  it  are  clearly  defined 
and  well  understood,  in  the  common-law  recogni- 
tion of  it ;  and  the  assertion  of  it  in  the  fundamental 
law  of  the  state,  was  designed  neither  to  enlarge 
nor  curtail  it  in  its  operation,  but  to  give  it  perma- 
nency, and  secure  it  against  the  power  of  change 
or  innovation.'' 

This  constitutional  guaranty  is  now  and  always 
has  been  the  sacred  right  of  anyone  charged  with 
a  crime,  and  in  no  case  can  it  be  invaded  or  taken 
away.  In  such  case  the  accused  is  entitled  to  "meet 
the  witness  face  to  face'*  and  to  have  an  oppor- 
tunity to  cross-examine  such  witness  or  witnesses, 
and  in  addition  the  accused  likewise  has  the  right 
to  test  the  qualifications  of  a  witness  before  testify- 
ing, when  his  competency  as  a  witness  is  questioned 
in  good  faith.  In  the  case  before  us  it  appears  that 
the  plaintiflF  in  error  was  deprived  of  these  legal 
rights,  and  each  of  them. 

On  the  trial  the  learned  judge  seems  to  have  ad- 
mitted the  testimony  of  the  witness,  Dr.  Gavin,  in 
permitting  him  to  narrate  the  said  statements  of 
the  said  insane  patients,  on  the  ground  that  the 
jury  were  to  judge  of  the  effect  of  the  silence  of 
the  plaintiff  in  error  at  the  time  said  statements 
were  made.  There  may  be  cases  where  parties  ac- 
cused of  crime  are  called  upon  to  speak,  but  the 
case  presented  by  this  record  leads  us  to  the  con- 
clusion that  under  the  circumstances  the  plaintiff 
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in  error  was  not  required  to  speak,  and  this  con- 
clusion is  strengthened  by  the  evidence  of  the  wit- 
nesses of  the  medical  staff  connected  with  the  hos- 
pital, who  knew  of  the  mental  condition  of  the  said 
insane  patients  and  who  testified  that  they  did  not 
have  "the  mental  capacity  to  properly  observe  the 
incidents  of  the  occurrence  between  Dawson  and 
Tisch  and  afterwards  have  mental  capacity  enough 
to  relate  properly  and  accurately  what  took  place." 

Without  pursuing  this  subject  further,  we  are  of 
the  opinion  that  the  plaintiff  in  error  was  deprived 
of  his  constitutional  rights  in  the  respects  herein- 
before indicated;  that  the  admission  of  the  state- 
ments made  by  the  said  insane  patients  to  the  wit- 
ness, Dr.  Gavin,  was  prejudicial  error;  that  said 
verdict  is  manifestly  against  the  weight  of  the  evi- 
dence; and  that  said  judgment  of  conviction  and 
sentence  is  contrary  to  law. 

The  judgment  of  the  court  of  common  pleas  will 
therefore  be  reversed,  and  said  cause  will  be  re- 
manded to  said  court  for  such  further  proceedings 
as  may  be  deemed  proper. 

Judgment  reversed. 

Powell  and  Houck,  JJ.,  concur. 
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Snyder  v.  Shuttleworth  et  al. 

Contracts  —  Specific  performance  —  Written  agreement  to  adopt  — 
ChUd  to  inherit"  from  foster  parents  —  Enforcement  as  against 
heir  at  law. 

A  written  contract,  entered  into  by  the  parent  of  an  infant  child 
with  strangers,  by  the  terms  of  which  the  .latter  agreed  to 
adopt  such  child,  perform  the  duties  and  obligations  of  parents 
to  such  child,  and  further  agreed  that  such  child  should  inherit 
from  each  all  property  which  she  would  be  entitled  to  inherit 
if  she  were  their  own  child,  will  be  specifically  enforced  by 
requiring  the  person  to  whom  the  legal  title  has  descended  to 
convey  the  property  in  accordance  with  the  terms  of  the  con- 
tract, when  such  contract  has  been  fully  performed  on  the 
part  of  such  child. 

(Decided  February  25,   1916.) 

Error:    Court  of  Appeals  for  Hocking  county. 

John  W.  Dennis  filed  his  petition  in  the  court 
of  common  pleas,  stating  that  on  the  27th  day  of 
January,  1881,  he  married  Margaret  A.  Hartley, 
who  died  the  17th  of  October,  1906,  seized  of  73.6 
acres,  more  or  less,  of  land  in  Hocking  county, 
Ohio-    The  prayer  was  for  dower. 

By  leave  of  court  Delia  Snyder  filed  an  answer 
and  cross-petition,  and  later  an  amended  cross-peti- 
tion which,  omitting  the  formal  parts,  reads  as  fol- 
lows: 

"On  or  about  the  15th  day  of  June,  A.  D.  1874, 
one  James  Lanning,  the  father  of  this  answering 
defendant,  duly  entered  into  a  written  agreement 
with  John  J.  Dennis  and  Eliza  A.  Dennis,  his  wife, 
wherein  and  whereby  it  was  mutually  agreed  by 
and  between  the  said  parties,  that  said  James  Lan- 
ning, who  was  then  a  widower,  should,  and  by  the 
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terms  of  said  agreement  did,  give,  grant  and  sur- 
render unto  the  said  John  J.  Dennis  and  Eliza  A. 
Dennis  his  infant  daughter,  this  answering  de- 
fendant, then  about  the  age  of  two  years. 

'That  such  grant  and  surrender  was  made  for 
the  sole  purpose  of  having  his  said  infant  daughter, 
Delia  Lanning,  adopted  by  the  said  John  J.  Dennis 
and  Eliza  A.  Dennis  according  to  law. 

"And  in  consideration  thereof  the  said  John  J. 
Dennis  and  Eliza  A.  Dennis  promised,  covenanted 
and  agreed  with  the  said  James  Lanning,  that  up- 
on the  execution  of  said  contract  to  legally  adopt 
said  infant  child  Delia  Lanning,  now  Delia  Snyder, 
and  would  accept  the  rights  and  perform  the  duties 
and  obligations  of  a  parent  to  said  child,  and  that 
said  child  should  in  all  respects  be  to  them  and 
each  of  them  as  that  of  a  child  born  in  lawful  wed- 
lock. 

"That  said  child  should  inherit  by  law  from  each 
of  them  any  and  all  property  to  which  she  would 
be  entitled  to  inherit  if  she  were  the  legitimate 
child  of  the  said  John  J.  Dennis  and  Eliza  A.  Den- 
nis, his  wife,  or  either  of  them. 

"This  defendant  avers  that  said  James  Lanning, 
who  is  now  deceased,  and  this  defendant  duly  per- 
formed all  the  agreements  and  covenants  of  said 
contract  on  their  part  to  be  performed.  That  he 
duly  surrendered  his  said  infant  child  to  said  John 
J.  Dennis  and  Eliza  A.  Dennis,  who  thereafter 
claimed,  demanded  and  received  all  her  services 
from  said  June  15,  1874,  until  December  24,  1891. 

"This  defendant  avers  that  upon  her  surrender 
by  her  father,  James  Lanning  as  aforesaid,  that 
she  was  by  the  said  John  J.  Dennis  and  Eliza  A. 
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Dennis  taken  to  their  home,  where  she  remained 
continuously  until  December  24,  1891,  when  she 
was  by  and  with  the  consent  of  said  John  J.  Dennis 
and  Eliza  A.  Dennis  married  and  left  their  home. 

"That  from  said  June  15,  1874,  until  December 
24,  1891,  she  duly  performed  all  the  terms,  condi- 
tions and  covenants  of  the  said  agreement  under 
their  command,  performing  household  and  kitchen 
work,  and  for  a  large  part  of  the  time  working 
in  the  fields  on  their  farm,  performing  the  labor  of 
a  man.  That  for  more  than  sixteen  years  she 
worked  for  the  said  John  J.  Dennis  and  Eliza  A. 
Dennis  under  their  orders  and  demands  and  by 
virtue  of  the  terms  of  said  contract,  and  received 
no  compensation  therefor  except  her  boarding  and 
clothing. 

"This  defendant  further  avers  that  said  John  J. 
Dennis  and  Eliza  A.  Dennis  did  not  perform  their 
part  of  said  agreement  in  this,  to-wit :  they  did  not 
cause  said  Delia  Lanning  to  be  adopted  as  their 
child  according  to  law ;  nor  they  or  either  of  them, 
by  will  or  otherwise,  provided  for  said  child  so  that 
she  would,  or  could,  inherit  or  receive  in  any  other 
manner  the  property  to  which  she  would  have  been 
entitled  to  inherit  if  she  were  the  legitimate  child 
of  said  John  J.  Dennis  and  Eliza  A.  Dennis. 

"This  defendant  further  says  that  on  March  8th, 
1902,  said  John  J.  Dennis  died  intestate,  leaving 
the  plaintiflF,  John  W.  Dennis,  his  only  child  and 
heir  at  law.  That  on  December  10,  1903,  the  said 
Eliza  A.  Dennis  died  intestate,  leaving  Margaret 
A.  Dennis,  wife  of  said  John  W.  Dennis,  her  only 
child  and  heir  at  law.  That  on  October  17th,  1906, 
the  said  Margaret  A.  Dennis  died  intestate,  leaving 
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the  defendant,  May  Shuttleworth,  intermarried 
with  the  defendant,  Hugh  C.  Shuttleworth,  her 
only  child  and  heir  at  law. 

"That  said  Eliza  A.  Dennis  died  seized  in  fee 
simple  of  the  premises  in  the  petition  described,  to- 
gether with  some  other  lands  now  disposed  of. 
That  said  lands  descended  to  her  daughter,  Mar- 
garet A.  Dennis,  subject  to  the  rights  of  this  de- 
fendant therein. 

"That  said  Margaret  A.  Dennis  died  seized  of 
the  premises  in  the  petition  described  but  subject  to 
the  rights  and  interest  of  this  defendant  therein. 
That  subject  thereto  the  said  lands  descended  to 
the  said  defendant.  May  Shuttleworth. 

"That  the  defendant.  May  Shuttleworth,  has 
ever  since  October  17,  1906,  received  all  of  the 
rents,  issues  and  profits  from  the  said  lands. 

"That  said  contract  has  been  lost  or  destroyed, 
and  for  that  reason  she  can  not  attach  a  copy  to  this 
pleading.  That  she  did  not  know  the  terms  and 
conditions  of  said  contract  and  her  legal  rights 
thereunder  until  within  two  years  prior  to  the  filing 
of  her  answer  and  cross-petition  herein   ♦    *    ♦." 

A  general  demurrer  to  the  amended  cross-peti- 
tion was  sustained. 

Mr.  John  C.  Pettit  and  Mr.  C.  W.  McCleary,  for 
plaintiff  in  error. 
Mr.  Tom  O.  Crossan,  for  defendant  in  error. 

Sayre,  J.  There  is  presented  for  determination 
the  question  whether  a  written  contract,  entered 
into  by  the  parent  of  an  infant  child  with  strangers, 
by  the  terms  of  which  the  latter  agreed  to  adopt 


Digitized  by 


Google 


Ohio  Appellate  Reports.  141 

App.]  Snyder  v.  Shuttleworth. 

such  child,  perform  the  duties  and  obligations  of  a 
parent  to  such  child,  and  further  agreed  that  such 
child  should  inherit  from  each  all  property  which 
she  would  inherit  if  she  were  their  own  child,  will 
be  specifically  enforced  when  fully  performed  on 
the  part  of  such  child. 

This  question  is  discussed,  but  left  undecided,  in 
Shahan,  Exr.,  et  al.  v.  Swan,  48  Ohio  St.,  25,  31, 
32.  The  question  was  not  presented  in  that  case 
because  the  contract  there  under  consideration  was 
a  parol  contract. 

The  case  of  Swarts  et  al  v.  Steel  et  al,  8  C.  C, 
154,  which  was  reversed  in  55  Ohio  St.,  685,  on  the 
authority  of  Shahan  v.  Swan,  was  also  founded 
upon  an  oral  contract. 

There  was  introduced  in  the  Swarts  case  the 
record  of  a  proceeding  in  the  probate  court,  by 
which  the  parties  who  had  agreed  to  adopt  the  child 
undertook  to  carry  out  that  agreement  when  the 
latter  was  twenty-one  years  of  age.  But  this 
record,  which  consisted  of  a  petition  signed  by 
Carnahan  and  wife  "disclosing  their  intention  to 
make  Sarah  Ann  their  heir,"  her  consent  thereto  iti 
writing  and  the  journal  entry  of  the  adoption 
which  had  been  placed  upon  the  records  of  the  pro- 
bate court,  utterly  failed  to  show  that  Carnahan 
and  wife,  when  Sarah  Ann  was  two  years  old,  had 
proposed  to  adopt  her  as  their  own  and  make  her 
their  heir.  In  other  words,  that  record  wholly 
failed  to  show  a  written  contract  for  adoption 
made  with  the  Carnahans  when  Sarah  Ann  was  a 
child,  and  the  contract  proven  was  an  oral  one, 
which  brought  the  case  within  the  rule  of  Shahan 
V.  Swan. 
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So  the  question  for  our  consideration  has  never 
been  decided  in  Ohio  so  far  as  shown  by  reported 
decisions. 

In  many  jurisdictions  an  or?il  contract  of  this 
character,  when  fully  performed  on  the  part  of  the 
person  for  whose  benefit  the  contract  was  made, 
will  be  specifically  enforced.  Written  contracts 
were  specifically  enforced  in  the  following  cases: 
Chehak  v.  Battles,  133  la.,  107,  110  N.  W.  Rep., 
330,  8  L.  R.  A.,  N.  S.,  1130;  Sharkey  v.  McDer- 
mott,  91  Mo.,  647,  4  S.  W.  Rep.,  107;  Winne  v. 
Winne,  166  N.  Y.,  263,  59  N.  E.  Rep.,  832,  82  Am. 
St.  Rep.,  647;  Burns  v.  Smith,  21  Mont,  251,  53 
Pac.  Rep.,  742;  Fiske  v.  Lawton,  124  Minn.,  85, 
144  N.  W.  Rep.,  455 ;  Anderson  et  al.  v.  Anderson 
et  al,  75  Kans.,  117,  88  Pac.  Rep.,  743,  9  L.  R.  A., 
N.  S.,  229;  Starnes  et  al.  v.  Hatcher  et  al,  121 
Tenn.  (13  Gates),  330,  117  S.  W.  Rep.,  219. 

In  these  cases  many  objections  raised  to  the 
power  and  right  of  a  court  of  equity  to  decree 
specific  performance  have  been  considered,  and  it 
is  unnecessary  to  repeat  what  is  therein  reported. 

In  Starnes  v.  Hatcher,  supra,  it  is  said  on  page 
338  of  the  opinion: 

"Unquestionably,  so  far  as  the  contract  con- 
templated fixing  a  status  for  these  complainants  as 
heirs  by  statutory  adoption,  this  now  cannot  be 
done.  By  the  death  of  Starnes,  who  failed  during 
life  to  comply  with  his  obligation  to  adopt  these 
parties,  it  is  made  impossible  for  the  courts  to  do 
what  he  should  have  done  in  this  regard.  But  it 
does  not  follow  from  this  that  the  complainants 
are  to  be  cut  oflf  from  all  relief.  As  we  have  seen, 
his  agreement  was  not  only  to  adopt,  but  to  leave 
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these  parties  at  his  death  his  estate.  Thus  it  cov- 
ered two  different  duties,  which  he  obligated  him- 
self to  discharge.  These  were  as  distinct  in  char- 
acter as  if  he  had  bound  himself  in  a  strictly  legal 
manner,  upon  a  valuable  consideration,  to  convey 
two  tracts  of  land  to  another.  To  a  bill  to  enforce 
specific  performance  of  such  contract  he  would  not 
be  permitted  to  repel  one  seeking  its  enforcement 
upon  the  ground  that,  subsequent  to  the  contract, 
he  had  incapacitated  himself  from  a  performance 
of  it  in  its  entirety  by  selling  to  a  third  party  one 
of  the  tracts  covered  by  his  covenant.  In  such  case, 
upon  the  election  of  the  complainant,  relief  would 
be  granted,  at  least  to  the  extent  of  the  tract  re- 
maining unsold.  Story's  Equity  Jurisprudence, 
Sec.  779." 

So  in  the  case  under  consideration  John  J.  Den- 
nis and  Eliza  A.  Dennis  having  agreed  to  adopt 
Delia  Snyder  (then  Lanning),  and  having  agreed 
that  she  should  inherit  any  and  all  property  to 
which  she  would  be  entitled  if  she  were  their  child, 
there  is  no  reason,  since  the  contract  can  not  be 
enforced  as  to  the  matter  of  adoption,  why  it 
should  not  be  enforced  as  to  the  property. 

Now  the  contract  does  not  bind  John  J.  Dennis 
and  Eliza  A.  Dennis  to  leave  their  property  so  that 
Delia  would  inherit  anything  from  them.  The  con- 
tract requires  only  that  she  shall  inherit  such  prop- 
erty as  she  would  be  entitled  to  inherit  if  she  were 
their  child.  She  was  to  be  treated,  so  far  as  the 
property  was  concerned,  as  they  would  or  might? 
treat  one  of  their  own  children.  Eliza  A.  Dennis 
and  her  husband  could  have  devised  all  their  prop- 
erty, or  conveyed  it  by  deed,  to  some  other  person 
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and  Delia  would  not  have  had  any  redress  what- 
ever. Pemberton  v.  Perrin  et  al.,  94  Neb.,  718,  144 
N.  W.  Rep.,  164;  Doppmann  v.  Doppmann,  137 
App.  Div.,  82,  114  N.  Y.  Supp.,  620  (affirmed, 
Doppmann  v.  Mutter,  137  App.  Div.,  82,  122  N.  Y. 
Supp.,  1126, 208  N.  Y.,  599, 102  N.  E.  Rep.,  1101) ; 
Crawford  et  al.  v.  Wilson,  139  Ga.,  654,  78  S.  E. 
Rep.,  30. 

If  Eliza  A.  Dennis  had  devised  or  conveyed  by 
deed  all  her  property  to  Margaret  A.  Dennis,  Delia 
Snyder  would  have  been  like  any  other  child  who  is 
disinherited,  because  a  parent  may  dispose  of  his 
property .  by  will  or  deed  without  regard  to  his 
children. 

But  the  property  was  not  conveyed  by  deed  or 
devised.  It  was  left  to  pass  by  law,  and  the  legal 
title  has  descended  to  May  Shuttleworth,  defend- 
ant in  error.  If  Delia  had  been  adopted,  as  agreed, 
she  would  now  have  been  the  owner  of  the  un- 
divided one-half  of  the  premises  described  in  the 
petition.  Eliza  A.  Dennis  and  her  husband  have 
therefore  failed  to  comply  with  their  contract,  al- 
though Delia  has  fully  complied  with  hers.  Since 
the  property  has  passed  under  the  statute  of  descent 
Delia  is  entitled  to  be  treated,  so  far  as  this  prop- 
erty is  concerned,  as  if  she  were  the  child  of  Eliza 
A.  Dennis.  Delia  Snyder  did  not  inherit  the  prop- 
erty. She  is  not  an  heir  of  Eliza  A.  Dennis.  Her 
rights  in  the  premises  are  lodged  in  the  written 
contract  of  1874,  fully  performed  by  her. 

In  Emery  et  al.  v.  Darling,  50  Ohio  St.,  160,  the 
contract  was  that  the  property  should  pass  by  will, 
and  it  was  held  that  at  the  death  of  the  promisor 
the  promisee  was  the  equitable  owner  of  the  same. 
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In  the  instant  case  the  property  is  to  pass  by 
means  of  adoption.  In  each  case  the  person  mak- 
ing the  promise  failed  to  comply  with  its  terms.  In 
each  case  the  property  passed  by  descent.  If,  after 
the  property  passed  by  descent  in  the  one  case,  the 
person  to  whom  the  promise  was  made  became  the 
equitable  owner  thereof,  no  reason  can  be  assigned 
why  the  person  to  whom  the  promise  was  made  in 
the  other  did  not  become  the  equitable  owner  of 
the  property  in  controversy. 

The  contract  is  in  writing,  and  hence  does  not 
conflict  with  the  statute  of  frauds.  The  title  to  an 
undivided  one-half  of  the  premises  described  in  the 
petition  descended  to  Margaret  A.  Dennis  in  trust 
for  Delia  Snyder,  and  then  on  the  death  of  Mar- 
garet A.  Dennis  it  descended  to  May  Shuttleworth 
in  trust  for  Delia  Snyder.  There  is  no  obstacle  to 
a  specific  performance,  and  it  is  only  justice  that, 
after  her  father  released  her  to  a  stranger  and 
gave  up  the  society  of  his  daughter,  according  to 
the  contract  of  1874  and  after  Delia  has  fully  com- 
pleted the  same,  that  she  should  now  be  decreed 
what  it  was  agreed  she  should  have  when  the  con- 
tract was  made. 

The  demurrer  to  the  amended  cross-petition 
should  have  been  overruled.  The  judgment  will 
be  reversed  and  the  cause  remanded  for  further 
proceedings. 

Judgment  reversed. 

Walters  and  Merriman,  JJ.,  concur. 
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Crawford  v.  Merrell,  Trustee,  et  al. 

Evidence — IV eight  of  testimony  of  relatives  —  Charge  to  jury  — 
Reversals  on  weight  of  evidence  —  Judgments. 

1,  An  instruction  to  the  jury  that  transactions  between  relatives 

"are  always  viewed  with  suspicion,  and  their  testimony  with 
regard  to  such  transactions  must  be  taken  with  allowance/'  is 
not  prejudicial  where  immediately  followed  by  the  statement 
that  if  such  testimony  "is  of  such  a  nature  as  to  carry  con- 
viction to  your  mind  that  said  witnesses  are  telling  the  truth, 
then  it  is  entitled  to  as  much  weight  as  that  of  any  other 
witness." 

2.  The  rule  that  a  reviewing  court  will  not  set  aside  a  judgment 

on  the  ground  of  weight  of  evidence,  applies  to  a  judgment 
which  is  based  on  evidence  which  is  conflicting  and  of  such 
character  that  different  minds  might  reasonably  arrive  at 
different  conclusions. 

(Decided  February  28,  1916.) 

Error:    Court  of  Appeals  for  Coshocton  county. 

Mr.  C.  R.  Bell;  Mr.  George  D.  Klein  and  Mr. 
Frank  Pigman,  for  plaintiff  in  error. 

Mr.  F.  E.  Pomerene;  Mr.  Joseph  L.  McDowell 
and  Mr.  W.  S.  Merrell,  for  defendants  in  error, 

HoucK,  J.  This  is  an  error  proceeding  prose- 
cuted from  the  common  pleas  court  of  Coshocton 
county  to  this  court.  The  parties  here  stand  in  the 
reverse  order  in  which  they  stood  in  the  common 
pleas  court.  The  plaintiff  in  error  seeks  to  reverse 
a  judgment  of  the  common  pleas  court  of  Coshoc- 
ton county  in  the  sum  of  $4,000  which  was  entered 
on  the  verdict  of  the  jury  in  the  trial  of  said  cause 
against  her  as  the  defendant  below.    The  original 
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action  was  brought  by  the  defendant  in  error,  W. 
S.  Merrell,  as  trustee  in  bankruptcy  of  Walker  & 
Lawrence,  against  the  plaintiff  in  error,  to  recover 
certain  corporate  stocks,  or  the  value  of  the  same, 
alleged  to  have  been  transferred  by  Frank  A.  G. 
Lawrence,  one  of  the  bankrupts,  to  his  mother, 
Pauline  Crawford,  the  plaintiff  in  error. 

The  second  amended  petition  averred  that  said 
Lawrence  was,  while  indebted  to  numerous  banks 
and  individuals  and  at  the  time  such  indebtedness 
was  created,  the  owner  of  the  corporate  stocks  in 
question,  and  was  at  said  time  and  has  been  ever 
since  unable  except  for  same  to  pay  his  debts,  and 
except  for  same  was  insolvent;  that  while  so  in- 
debted he  transferred  said  stocks  gratuitously  and 
without  consideration  to  his  mother,  Pauline  Craw- 
ford, the  defendant. 

The  defendant  denied  by  answer  all  the  material 
allegations  in  the  second  amended  petition,  and  the 
cause  went  to  trial  upon  the  pleadings  filed,  result- 
ing in  a  verdict  in  the  sum  of  $4,000  in  favor  of 
the  trustee.  A  motion  for  a  new  trial  was  filed, 
heard  by  the  court  and  overruled,  and  a  judgment 
was  entered  on  the  verdict.  A  petition  in  error  wa* 
filed  in  this  court,  together  with  a  bill  of  exceptions 
containing  the  testimony  of  more  than  20  wit- 
nesses, covering  nearly  200  pages  of  typewritten 
matter.  This  case  being  an  important  one,  pre- 
senting several  new  questions  of  law  and  fact,  the 
court  has  given  it  much  time  and  has  read  with  no 
little  labor  the  testimony  of  all  the  witnesses.  The 
petition  in  error  sets  forth  many  grounds  of  error, 
for  which  a  reversal  of  the  judgment  below  is 
sought.    We  have  examined  all  of  the  grounds  of 
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alleged  error  and  the  following  are  the  only  ones 
urged  by  counsel  in  their  brief  and  presented  in 
oral  argument,  which  we  deem  necessary  to  dis- 
cuss: 

1.  Is  the  second  amended  petition  sufficient  in 
law? 

2.  Did  the  court  err  in  its  admission  and  rejec- 
tion of  testimony  ? 

3.  Did  the  court  err  in  refusing  to  give  the 
jury  special  written  requests  before  argument  pre- 
sented by  the  defendant  below  ? 

4.  Was  the  verdict  of  the  jury  against  the 
manifest  weight  of  the  evidence? 

We  have  examined  the  second  amended  petition 
and  while  in  some  respects  it  is  not  as  clear  and 
definite  as  it  might  be,  yet  it  specifically  sets  forth 
the  facts  in  such  language  as  to  fully  and  completely 
advise  the  defendant  below  of  the  claims  made,  and 
is,  as  we  feel,  a  concise,  legal  and  logical  statement 
of  the  claims  relied  upon  by  the  plaintiff,  and  is 
therefore  sufficient  in  law. 

Counsel  for  plaintiflf  in  error  strenuously  contend 
that  the  trial  court  erred  prejudicially  as  to  the 
rights  of  their  client  in  that  part  of  the  general 
charge  in  which  the  court  said: 

"Transactions  between  mere  relations  are  al- 
ways viewed  with  some  suspicion,  and  their  testi- 
mony in  regard  to  such  transactions  must  be  taken 
with  some  allowance." 

Counsel  say: 

"This  statement  was  very  prejudicial,  an  inva- 
sion of  the  province  of  the  jury,  the  giving  of  im- 
peaching testimony  by  the  court,  and  strictly 
against  the  law/' 
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We  agree  with  counsel  that  the  above  statement 
as  to  the  law  with  reference  to  transactions  be- 
tween relatives  is  and  would  be  erroneous  and 
prejudicial  if  given  in  that  language  and  without 
modification,  but  the  trial  court  modified  the  above, 
which  will  be  observed  by  reading  the  general 
charge.  Following  the  above  language  and  in  the 
same  sentence  we  find  the  following:  "But  if  it  is 
of  such  a  nature  as  to  carry  conviction  to  your  mind 
that  said  witnesses  are  telling  the  truth,  then  it  is 
entitled  to  as  much  weight  as  that  of  any  other  wit- 
ness." 

Counsel  for  plaintiff  in  error  in  their  brief  did 
not  give  all  the  language  used  in  that  connection 
by  the  trial  court.  It  will  not  do  to  take  isolated 
sentences  and  statements  in  the  general  charge  and 
predicate  error  thereon.  All  the  language  used 
concerning  the  particular  subject  must  be  taken  in- 
to consideration,  and  from  this  it  must  be  de- 
termined whether  or  not  the  charge  is  sound  in  law 
and  pertinent  to  the  issue  to  be  determined. 

Applying  this  rule  to  that  part  of  the  charge 
complained  of  we  can  reach  but  one  conclusion, 
and  that  is  that  it  is  a  correct  and  proper  statement 
of  the  law  governing  the  weight  that  should  be 
given  evidence  offered  by  relatives  as  to  transac- 
tions between  them. 

While  the  bill  of  exceptions  discloses  some  tech- 
nical errors  in  the  admission  and  rejection  of  cer- 
tain testimony,  we  do  not  think  such  technical 
errors  in  any  way  prejudiced  the  substantial  rights 
of  the  plaintiff  in  error. 

Did  the  court  err  in  refusing  to  give  the  special 
charges  before  argument  as  requested  by  the  de- 
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fendant  below?  If  these  special  written  requests 
were  correct  propositions  of  law  applicable  to  the 
issue  or  issues  to  be  determined  in  the  present  case, 
then  it  was  prejudicial  error  to  refuse  them.  With 
the  view  of  ascertaining  whether  or  not  these  re- 
quests are  within  this  rule  we  have  carefully  ex- 
amined them,  and  find  that  as  abstract  propositions 
of  law  they  are  sound,  but  not  applicable  to  the 
particular  facts  and  the  issues  to  be  determined  in 
this  controversy,  and  therefore  the  court  committed 
no  error  in  refusing  to  submit  them  to  the  jury. 

There  is  one  real  question  of  fact  in  this  case, 
and  it  was  presented  to  the  jury  for  determination: 
Was  Frank  A.  G.  Lawrence  at  the  time  of  the 
transaction  in  question  solvent  or  insolvent?  This 
being  a  question  of  fact  was  wholly  and  entirely  for 
the  jury  to  try  and  determine.  We  have  read  all  the 
testimony  of  the  witnesses  pro  and  con  bearing  up- 
on this  question,  and  we  have  no  hesitancy  in  say- 
ing that  the  evidence  is  somewhat  conflicting,  being 
of  such  a  character  and  nature  that  different  minds 
might  reasonably  arrive  at  different  conclusions. 
Questions  of  fact  are  for  the  jury  to  determine  and 
questions  of  law  for  the  court  to  pass  upon. 
Courts  should  not  invade  the  rights  of  a  jury,  and 
we  do  not  think  it  is  within  the  province,  nor  do  we 
feel  that  it  is  the  duty,  of  a  reviewing  court  to  set 
aside  a  judgment,  entered  on  the  verdict  of  a  jury, 
for  the  reason  that  the  same  is  against  the  weight 
of  the  evidence,  unless  from  an  examination  of  all 
the  evidence  the  judgment  is  manifestly  against  the 
weight  of  the  same ;  and  of  this  fact  the  reviewing 
court  must  and  should  be  clearly  satisfied.  Not  so 
finding  in  the  instant  case,  the  judgment  below  will 
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not  be  reversed  on  the  alleged  error  of  the  verdict 
of  the  jury  and  the  judgment  entered  thereon  being 
against  the  manifest  weight  of  the  evidence. 

It  therefore  follows  from  what  we  have  already 
said  that  we  find  no  error  in  the  record  prejudicial 
to  the  rights  of  the  plaintiff  in  error,  and,  so  find- 
ing, the  judgment  of  the  common  pleas  court  must 
be  affirmed. 

Judgment  affirmed. 

Shields  and  Powell,  JJ.,  concur. 


The  Chillicothe  Electric  Railroad,  Light  & 
Power  Co.  v.  Norfolk  &  Western  Ry. 

Co.  ET  AL. 

PubUc  utilities  commission  —  Authority  to  order  erection  of  cross- 
ing gates  —  Section  $88,  General  Code  —  Presumption  of  com- 
pliance by  railroad  —  Injunction  to  restrain  location  of  gates  — 
Jurisdiction  of  courts  controlled  by  Section  S49,  General  Code 
(J03  O.  L.,  816)  —  In  absence  of  action  by  commission  under 
Section  614-67,  General  Code  (102  O.  L,  570). 

L  By  the  provisions  of  Section  588,  General  Code,  the  public 
utilities  commission  has  authority  to  order  the  erection  of  a 
gate  where  the  tracks  of  a  railroad  cross  a  public  street  at 
grade,  but  such  gate  can  only  be  lawfully  ordered  erected  at 
such  crossing. 

2.  Such  commission,  being  an  administrative  body,  is  presumed  to 

know  whether  its  order  has  been  obeyed,  and  in  the  absence 
of  a  suit  by  it  to  enforce  such  order  the  courts  will  presume 
that  in  the  opinion  of  the  commission  its  order  has  been 
obeyed. 

3.  When  the  commission  has  ordered  a  gate  placed  at  such  crossing 

and  has  taken  no  steps,  under  the  provisions  of  Section  614-67, 
General  Code   (102  O.  L.,  570),  to  enforce  such  order,  the 
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courts  will  conclude  that  in  the  opinion  of  the  commission  the 
gate  has  been  located  at  the  crossing  and  that  such  location  of 
the  gate  is  the  order  of  the  commission,  and  hence  the  pro- 
visions of  Section  549,  General  Code  (103  O.  L.,  816),  divest 
the  court  of  common  pleas  and  the  court  of  appeals  of  juris- 
diction to  restrain  the  erection  of  such  gate  at  such  location 
on  the  ground  that  the  gate  was  not  located  at  the  crossing. 

(Decided  February  29,  1916.) 

Appeal:    Court  of  Appeals  for  Ross  county. 

Mr.  Luther  B.  Yaple  and  Mr.  John  P.  Phillips, 
for  plaintiff. 

Mr.  Henry  Bannon  and  Mr.  Lyle  S.  Evans,  for 
defendants. 

Sayre,  J.  The  plaintiff  brought  suit  in  the  court 
of  common  pleas  seeking  an  injunction  to  restrain 
the  defendants  from  erecting  a  gate  on  East  Main 
street  in  the  city  of  ChiUicothe,  Ohio,  at  the  inter- 
section of  such  street  and  the  track  of  the  defend- 
ant, Norfolk  &  Western  Railway  Company.  The 
railway  company  was  undertaking  to  carry  out  an 
order  made  by  the  public  utilities  commission  of 
Ohio,  directing  it  to  erect  a  gate  at  such  crossing. 

Main  street  in  ChiUicothe  runs  east  and  west. 
The  railroad  tracks  crossing  such  street  are  so  lo- 
cated that  if  each  end  of  the  gate  was  placed  the 
same  distance  from  the  rail  farthest  west  and 
parallel  to  it,  the  gate  would  extend  in  a  north- 
westerly and  southeasterly  direction.  The  raUway 
company,  for  supposed  convenience  and  safety  to 
teams  and  automobUes  using  Main  street,  located 
the  end  of  the  gate  on  the  north  side  of  the  street 
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about  7  feet  west  of  the  west  rail,  and  the  south 
end  about  70  feet  west  of  such  rail,  so  that  the  gate 
would  stand  on  a  north  and  south  line  or  at  right 
angles  to  the  sides  of  Main  street. 

The  plaintiff  operates  a  street  railroad  in  Chilli- 
cothe and  its  east-bound  cars  on  Main  street  are 
brought  to  a  stop  very  near  the  railroad  tracks, 
but  do  not  cross  the  same.  The  railroad  station 
used  jointly  by  The  Baltimore  &  Ohio  Southwestern 
and  Norfolk  &  Western  companies  is  southeast  of 
the  place  where  the  tracks  cross  Main  street,  and 
if  the  gate  in  question  was  located  parallel  with  the 
west  rail  of  the  tracks,  as  above  described,  the  cars 
of  the  plaintiff  could  approach  so  near  the  railroad 
tracks  that  passengers  alighting  at  the  station  could 
see  such  cars;  but  with  the  gate  placed  at  right 
angles  to  the  sides  of  Main  street,  as  above  de- 
scribed, the  cars  must  stop  farther  west  and  can 
not  be  seen  by  passengers  when  alighting  at  the 
station.  It  is  claimed  by  the  plaintiff  that  because 
passengers  can  not  see  its  cars  they  take  other 
means  of  conveyance  into  the  city  of  Chillicothe 
and  thus  the  plaintiff  loses  a  large  amount  of  traf- 
fic. 

The  plaintiff  brought  this  action  for  an  injunc- 
tion on  the  ground  that  the  order  of  the  public  utili- 
ties commission  was  not  being  obeyed,  in  that  the 
gate  was  not  being  erected  at  the  crossing.  The 
order  of  the  commission  directs  that  the  gate  be 
placed  at  the  crossing.  The  defendants  claim  that 
the  gate  was  being  erected  at  the  crossing  and  that 
they  were  obeying  the  order  of  the  commission, 
while  plaintiff  claims  they  were  disobeying  it. 
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Section  614-67,  General  Code  (102  O.  L.,  570), 
provides : 

"Whenever  the  commission  shall  be  of  the 
opinion  that  any  public  utility  or  railroad  has 
failed,  omitted  or  neglected  to  obey  any  order  made 
with  respect  thereto,  or  is  about  to  fail  or  neglect 
so  to  do,  or  is  permitting  anything,  or  about  to  per- 
mit anything  contrary  to,  or  in  violation  of  law,  or 
an  order  of  the  commission,  duly  authorized  under 
the  provisions  of  this  act,  the  attorney  general,  up- 
on the  request  of  the  commission,  shall  commence 
and  prosecute  such  action,  actions,  or  proceedings 
in  mandamus  or  by  injunction  in  the  name  of  the 
state,  as  may  be  directed  by  the  commission,  against 
such  public  utility  or  railroad,  alleging  the  viola- 
tion complained  of  and  praying  for  proper  relief, 
and  in  such  case  the  court  may  make  such  order  as 
may  be  proper  in  the  premises." 

By  the  provisions  of  this  section  the  commis- 
sion has  a  complete  remedy  to  enforce  its  orders, 
and  we  conclude  that  this  is  the  exclusive  remedy 
for  enforcing  the  orders  of  the  commission.  No 
other  person  or  persons  can  maintain  a  suit  to  en- 
force such  order  on  the  theory  that  an  order  of  the 
commission  has  not  been  obeyed. 

The  commission  being  an  administrative  body 
it  is  its  business  to  know  whether  its  order  has  been 
obeyed,  and  so  long  as  the  commission  takes  no 
steps  to  enforce  its  order  the  courts  must  conclude 
that  in  the  opinion  of  the  commission  its  order  is 
being  or  has  been  obeyed. 

Section  549,  General  Code  (103  O.  L.,  816), 
provides : 


Digitized  by 


Google 


Ohio  Appellate  Reports.  155 

App.]  Chillicothe*  Rd.  Co.  v.  N.  &  W.  Ry.  Co. 

"No  court  other  than  the  supreme  court  shall 
have  power  to  review,  suspend,  or  delay  any  order 
made  by  the  commission,  or  enjoin,  restrain  or  in- 
terfere with  the  commission  or  any  member  there- 
of in  the  performance  of  official  duties.     *     *     *." 

Plaintiff  claims  the  defendants  are  not  erecting 
the  gate  at  the  crossing  where  the  commission  or- 
dered the  gate  to  be  erected,  and  its  contention 
therefore  is  that  it  is  not,  by  this  suit,  seeking  to 
delay  any  order  made  by  the  commission,  or  to  en- 
join, restrain  or  interfere  with  the  commission  in  its 
official  duties,  but  rather  that  it  is  aiding  the  com- 
mission in  the  performance  of  its  duties  by  seeking 
to  enjoin  the  disobedience  of  the  order  of  the  com- 
mission. 

But  it  is  clear  that  if  the  gate  is  located  where 
the  commission  intends  it  shall  be  located  then  such 
location  is  the  order  of  the  commission. 

The  court  will  presume  under  all  circumstances, 
except  in  case  the  commission  brings  an  action  to 
enforce  its  order,  that  in  the  opinion  of  the  com- 
mission the  order  is  being  obeyed,  and  that  where 
an  order  issued  by  the  commission  is  being  ex- 
ecuted such  execution  is  in  accordance  with  the 
order  and  direction  of  the  commission. 

The  court  therefore  concludes  that  the  location 
of  the  gate  at  right  angles  to  the  sides  of  Main 
street,  as  above  described,  is  in  accordance  with  the 
order  of  the  commission  and  that  such  location  is 
its  order. 

It  is  clear  then,  if  we  are  free  from  error  in  the 
conclusion  reached,  that  neither  the  court  of  com- 
mon pleas  nor  the  court  of  appeals  has  any  power  to 
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entertain  the  present  suit,  and  that  each  is  wholly 
without  jurisdiction  in  the  premises. 
The  petition  will  therefore  be  dismissed. 

Petition  dismissed. 

Walters  and  Merriman,  JJ.,  concur. 


Myers  v.  The  State  of  Ohio. 

Sabbath     desecration  —  Moving     picture     show — Theatrical     per- 
formance—  Section  13049^,  General  Code, 

A  moving  picture  show  is  a  theatrical  performance  and  is  prohibited 
on  Sunday  by  Section  13049,  General  Code  of  Ohio. 

(Decided  February  29,  1916.) 

Error:     Court  of  Appeals  for  Ross  county. 

The  plaintiff  in  error,  Clarence  Myers,  was 
charged  in  an  affidavit  filed  in  the  mayor's  court  of 
Chillicothe  with  unlawfully  and  purposely  exhibit- 
ing to  the  public,  in  a  building  known  as  the  Ma- 
jestic Theatre  on  East  Second  street  in  that  city, 
"a  theatrical  performance,  to-wit:  a  moving  pic- 
ture show,  on  the  first  day  of  the  week,  commonly 
called  Sunday/' 

It  appears  from  the  testimony  that  he  was  ex- 
hibiting a  moving  picture  show  on  Sunday,  the  21st 
of  November,  1915,  at  the  place  mentioned  in  the 
affidavit ;  that  the  name  of  the  picture  was  "Judith 
of  Bethulia;'*  that  at  the  time  the  picture  was  ex- 
hibited there  was  no  scenery  used  and  no  music  of 
any  kind;  that  the  picture  had  been  approved  by 
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the  board  of  censors,  in  accordance  with  the  law 
of  Ohio;  and  that  tickets  were  sold  in  the  usual 
way. 

Mr.  Walter  W.  Boulger,  for  plaintiff  in  error. 

Mr.  John  P.  Phillips;  Mr.  A.  P.  Minshall  and 
Mr.  Garrett  Claypool,  for  defendant  in  error. 

Sayre,  J.  The  plaintiff  in  error,  defendant  in 
the  trial  court,  was  found  guilty  of  a  violation  of 
Section  13049,  General  Code  of  Ohio,  and  the 
judgment  was  affirmed  by  the  court  of  common 
pleas  of  Ross  county. 

Section  13049  reads  as  follows: 

"Whoever,  on  Sunday,  participates  in  or  exhibits 
to  the  public  with  or  without  charge  for  admit- 
tance, in  a  building,  room,  ground,  garden  or  other 
place,  a  theatrical  or  dramatic  performance  or  an 
equestrian  or  circus  performance  of  jugglers,  acro- 
bats, rope  dancing  or  sparring  exhibition,  variety 
show,  negro  minstrelsy,  living  statuary,  balloon- 
ing, base  ball  playing  in  the  forenoon,  ten  pins  or 
other  game  of  similar  kind  or  participates  in  keep- 
ing a  low  or  disorderly  house  of  resort  or  sells,  dis- 
poses of  or  gives  away  ale,  beer,  porter  or  spiritu- 
ous liquor  in  a  building  appendant  or  adjacent 
thereto,  where  such  show,  performance,  or  exhibi- 
tion is  given,  or  houses  or  place  is  kept,  on  com- 
plaint within  twenty  days  thereafter,  shall  be  fined 
not  more  than  one  hundred  dollars  or  imprisoned 
in  jail  not  more  than  six  months,  or  both.*' 

The  question  for  determination  is  whether  or 
not  a  moving  picture  show  is  a  "theatrical  perform- 
ance." 
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When  the  words  "theatrical  performance"  were 
originally  placed  in  the  statute  there  were  no  mov- 
ing picture  shows,  but  at  the  time  of  the  last 
amendment,  April  26,  1911  (102  O.  L.,  92),  they 
were  common  things.  The  fact  that  there  were 
no  moving  picture  shows  when  the  statute  was 
originally  passed  is  not  decisive  of  the  question. 
State  V.  Cleveland,  83  Ohio  St.,  61. 

The  argument  that  the  legislature  meant  to  al- 
low moving  picture  shows  on  Sunday  because  they 
were  not  included  by  name  in  the  amendment  of 
1911  is  not  at  all  convincing  or  satisfactory. 

The  Century  Dictionary  defines  the  adjective 
"theatrical"  thus:  "Of  or  pertaining  to  a  theater 
or  scenic  representations;  resembling  the  manner 
of  dramatic  performers;  as,  theatrical  perform- 
ances ;  theatrical  gestures." 

The  same  authority  defines  "performance"  thus: 

"3.    A  musical,  dramatic  or  other  entertainment; 
*     *    * " 

It  does  not  require  any  assembling  of  facts  or 
arguments  to  demonstrate  that  a  moving  picture 
show  is  an  entertainment  resembling  the  manner  of 
a  dramatic  performance.  So  a  moving  picture  show 
is  within  the  strict  letter  of  the  statute.  Is  it  with- 
in the  real  meaning  and  spirit  of  the  descriptive 
terms  of  the  same?  Section  13049  is  a  police  reg- 
ulation, the  purpose  of  which  is  to  fix  regular  re- 
curring days  of  rest  from  certain  secular  pursuits 
therein  named,  and  thus  to  promote  the  business, 
health  and  well-being  of  society.  State  v.  Powell, 
58  Ohio  St.,  324. 

The  exhibition  of  the  ordinary  picture  show  is 
a  secular  pursuit,  just  as  the  old-line  dramatic  per- 
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formance  is,  and  as  baseball  playing  is.  The  very 
object  aimed  at  in  the  statute  was  the  prevention 
of  the  prosecution  of  these  secular  pursuits  every 
day. 

The  two  performances  differ  in  the  fact  that  in 
the  picture  show  moving  pictures  of  persons  and 
things  are  thrown  on  a  screen,  while  in  the  old-line 
dramatic  performance  the  persons  and  things  ap- 
pear upon  the  stage.  In  the  former  there  is  ab- 
sence of  the  human  voice ;  in  the  latter  the  human 
voice  is  present.  But  while  these  differences  and 
some  others- are  found,  the  two  in  many  respects 
are  similar.  In  the  moving  picture  show  there  are 
human  forms  in  action,  exhibiting  fear,  terror, 
courage,  cowardice,  hope,  love,  hatred,  happiness, 
sadness,  despair,  and  all  the  various  passions,  vir- 
tues, vices  and  human  characteristics  which  are 
portrayed  on  the  stage  by  real  persons.  In  the 
moving  picture  show  situations  are  represented 
which  draw  moral  truths,  as  on  the  stage  by  real 
actors.  In  the  picture  show  there  is  the  same  ex- 
aggeration of  events  as  portrayed  by  real  actors. 
The  effect  upon  the  audience  is  substantially  the 
same.  In  both  the  moving  picture  show  and  the 
old-line  dramatic  performance  the  particular  thing 
aimed  at  is  the  portrayal  of  the  events  and  emo- 
tions of  life,  often  highly  exaggerated  and  mis- 
represented, to  afford  entertainment  to  the  audi- 
ence. 

F'urther,  the  moving  picture  represents  to  the  eye 
greater,  larger  and  more  comprehensive  scenic  ef- 
fects than  can  possibly  be  produced  upon  the  real 
stage. 

These  facts  are  referred  to  simply  to  make  plain 
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that  the  moving  picture  show  is  in  actual  fact  a 
scenic  representation,  and  by  the  very  best  au- 
thority a  scenic  representation  is  a  theatrical  en- 
tertainment or  performance. 

The  judgment  of  the  court  of  common  pleas  will 
be  affirmed. 

Judgment  affirmed. 

Walters  and  Merriman^  JJ.,  concur. 


Peters,  Admx.,  v.  Howenstein  et  al. 

Negligence  —  Bystander  watching  road-work  —  Killed  by  explosion 
of  traction  boiler  —  Owners  of  engine  not  liable,  when. 

Recovery  of  damages  can  not  be  had  for  the  death  of  one  who 
was  killed  by  the  bursting  of  the  boiler  of  a  traction  engine, 
which  was  being  operated  in  a  lane  near  a  field  where  decedent 
was  standing  at  the  time  of  the  explosion,  and  where  the 
decedent  was  not  an  employe  of  those  owning  and  operating 
the  engine,  and  was  not  present  by  invitation,  but  was  a  mere 
onlooker  idly  watching  the  operation  of  the  engine. 

(Decided  March  3,  1916.) 

Error  :    Court  of  Appeals  for  Stark  county. 

Mr.  J.  H.  Robertson  and  Mr.  Thomas  F.  Turner, 
for  plaintiff  in  error. 

Messrs.  IVelty  &  Burt  and  Messrs.  Taylor  & 
Stewart,  for  defendants  in  error. 

HoucK,  J.  This  cause  is  here  on  error  from  the 
common  pleas  court  of  Stark  county,  the  parties 
standing  in  the  same  relative  positions  as  in  the 
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court  below.  The  plaintiff,  Rena  Peters,  brought 
suit  in  the  common  pleas  court  to  recover  of  the 
defendants  damages  for  the  alleged  wrongful  death 
of  her  husband,  Charles  D.  Peters,  who  was  killed 
on  the  5th  day  of  February,  1914,  by  the  explosion 
of  the  boiler  of  a  traction  engine  owned  by  the  de- 
fendants, while  the  same  was  being  used  in  hauling 
a  steam  shovel  owned  by  one  George  Gareaux. 

Plaintiff  avers  in  her  petition  that  said  boiler, 
engine  and  the  various  fixtures  and  attachments 
thereto  were  old,  having  on  said  5th  day  of  Febru- 
ary, 1914,  been  in  use  about  15  years,  and  thereby 
had  become  greatly  out  of  proper  condition  and  re- 
pair for  proper  safety  in  the  use  of  the  same,  in 
this,  to-wit :  the  safety  valve  on  said  boiler  did  not 
work  properly,  would  clog  and  not  permit  the  same 
to  blow  off  from  said  boiler  when  the  pressure  be- 
came great;  the  water-gauge  cocks  to  said  boiler 
were  fast  and  would  not  turn;  and  said  boiler  was 
old,  much  corroded  and  worn,  thin  and  leaky, 
thereby  rendering  the  same  weak,  unfit,  unsafe  and 
insecure.  PlaintiflF  avers  that  all  of  said  defective, 
unsafe  and  insecure  conditions  of  said  boiler  and 
attachments,  as  well  as  the  age  and  long  continued 
use  of  said  boiler  and  its  attachments,  were  on  the 
said  5th  day  of  February,  1914,  and  for  a  long 
period  of  time  prior  thereto,  well  known  to  said 
defendants,  and  to  each  of  them,  or  that  said  de- 
fendants, in  the  exercise  of  reasonable  care,  could 
and  should  have  known  of  the  same,  and  that  t^ 
reason  of  the  premises  the  said  defendants  were 
guilty  of  n^ligence,  which  caused  the  injuries  re- 
sulting in  the  death  of  plaintiff's  decedent,  and  that 
the  same  was  caused  without  any  fault  or  negli- 
11 
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gence  on  the  part  of  said  decedent;  and  plaintiff 
therefore  prays  for  judgment  against  the  defend- 
ants in  the  sum  of  $10,000. 

The  defendants  filed  an  answer  in  the  nature  of 
a  general  denial. 

The  cause  was  tried  in  the  common  pleas  court, 
and  at  the  conclusion  of  all  the  evidence,  after  both 
plaintiff  and  defendants  had  rested  their  case,  the 
defendants  moved  the  court  to  direct  the  jury  to 
render  a  verdict  in  their  favor.  The  motion  was 
sustained  by  the  court,  and  the  jury  returned  a 
verdict  for  the  defendants.  To  the  sustaining  of 
this  motion  by  the  court  and  the  court's  instructing 
the  jury  to  return  a  verdict  for  the  defendants,  er- 
ror is  prosecuted  to  this  court  seeking  a  reversal 
of  the  judgment  below. 

The  undisputed  and  conceded  facts  in  this  case, 
as  disclosed  by  the  bill  of  exceptions,  are  as  fol- 
lows: The  defendants  owned  the  traction  engine 
and  boiler  in  question,  and  were  invited,  through 
Mr.  Weston  C.  Howenstein,  one  of  the  defendants, 
to  assist  one  George  Gareaux  in  moving  a  steam 
shovel  upon  the  public  highway  between  North  In- 
dustry and  East  Sparta,  said  Gareaux  at  that  time 
having  the  contract  for  the  grading,  paving  and  im- 
proving of  the  highway,  and  defendants,  living  in 
the  vicinity  where  the  work  was  being  done,  took 
the  engine  to  the  place  where  the  steam  shovel  was 
located,  the  same  being  immediately  in  front  of  the 
Steinmetz  farm,  about  three-quarters  of  a  mile 
south  of  Howenstein  Station,  there  being  at  that 
place  in  the  road  a  highway  leading  to  the  east,  and 
beginning  on  the  east  side  of  the  road,  known  as 
the  Steinmetz  lane.     Steinmetz's  fields  were  in- 
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closed  by  fences,  and  plaintiff's  decedent  was  not 
engaged  in  any  part  of  the  work  with  Gareaux  or 
the  defendants,  or  either  of  them,  and  was  not  in- 
vited to  the  place  in  question,  but  out  of  mere  idle 
curiosity,  walked  from  Howenstein  Station,  south- 
ward in  the  field  of  Steinmetz,  and  stood  with  an- 
other person  in  the  field,  back  from  the  lane  some 
little  distance  from  the  engine  and  boiler  in  ques- 
tion, watching  the  engine  move  the  shovel.  While 
the  engine  was  so  engaged  the  boiler  exploded  and 
plaintiff's  decedent  was  struck  by  a  broken  part  of 
the  same,  and  as  a  result  of  said  injuries  departed 
this  life  the  following  day. 

The  defendants  disclaim  any  liability,  maintain- 
ing that  they  were  not  negligent  in  the  operation 
of  their  engine  or  the  boiler  belonging  to  same, 
that  plaintiff's  decedent  was  a  trespasser,  or  a 
mere  onlooker,  and  thereby  assumed  the  risk  by 
standing  and  remaining  in  the  position  where  he 
was  at  the  time  of  the  accident,  and  that  by  reason 
of  the  premises  the  defendants  owed  no  duty  to 
the  plaintiff's  decedent  save  and  except  not  to  ma- 
liciously, intentionally  or  wantonly  injure  him. 

We  are  free  to  say  that  the  real  question  pre- 
sented by  the  facts  as  disclosed  in  this  case  has 
never  been  passed  upon  by  any  court,  so  far  as  we 
know,  and  we  have  been  unable  to  find  any  re- 
ported case  in  this  or  any  other  state  covering  the 
exact  facts  as  shown  by  the  record  in  the  instant 
case. 

What  duty,  if  any,  did  the  defendants  owe  to 
the  plaintiff's  decedent?  The  decedent  was  not  in 
the  employ  of  the  defendants,  nor  had  he  been  in- 
vited or  requested  to  be  present  and  occupy  the 
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place  and  position  he  did  when  the  unfortunate  ac- 
cident occurred.  He  was  simply  an  onlooker,  an 
uninvited  guest,  and  notwithstanding  the  fact  that 
the  defendants  might  have  been  negligent  in  op- 
erating the  engine  and  boiler  the  question  remains, 
Were  the  defendants  liable  in  law  to  the  plaintiff 
under  these  circumstances?  In  other  words,  What 
duty  did  the  defendants  owe  to  plaintiff's  decedent, 
taking  into  consideration  all  the  circumstances  and 
facts  of  the  case? 

It  will  be  conceded  that  the  operation  of  a  trac- 
tion engine  on  the  public  highway  is  not  unlawful, 
nor  is  it  a  nuisance  in  itself.  If  it  becomes  a 
nuisance,  it  is  by  reason  of  the  fact  of  the  way 
and  manner  it  is  operated,  and  not  because  it  is  a 
traction  engine.  The  decedent  not  being  an  em- 
ploye of  the  defendants,  not  being  present  by  in- 
vitation, and  not  about  any  business  which  would 
require  him  or  his  presence  at  the  place  where  the 
injury  occurred,  but,  upon  the  other  hand,  being 
there  for  the  sole  and  only  purpose,  so  far  as  the 
facts  disclose,  of  satisfying  an  idle  curiosity  as  to 
the  operation  of  the  engine  and  the  steam  shovel, 
can  it  be  properly  claimed  that  the  defendants 
owed  to  him  any  legal  or  lawful  obligation  save 
and  except  that  they  would  not  wantonly,  inten- 
tionally and  maliciously  injure  him? 

Under  these  facts  and  circumstances  we  think 
the  only  duty  which  the  defendants  owed  to  plain- 
tiff's decedent  was  the  duty  of  not  wantonly  or 
intentionally  injuring  him,  and  there  is  no  evidence 
submitted  that  would  in  any  way  tend  to  prove 
that  the  defendants  wantonly  or  in  any  way  inten- 
tionally injured  the  decedent. 
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Taking  this  view  of  the  law  applicable  to  the 
facts  in  the  present  case,  we  think  the  trial  judge 
committed  no  error  in  sustaining  the  motion  to 
direct  the  jury  to  return  a  verdict  for  the  defend- 
ants. Finding  no  error  in  the  record,  the  judg- 
ment below  should  be  affirmed. 

Judgment  affirmed. 

Shields  and  Powell,  JJ.,  concur. 


The  Ashland  Bank  &  Savings  Co.  et  al.  v. 
Houseman. 

Disqualification  of  judge  —  Stockholder  in  plaintiff  company  — 
Default  judgment  and  order  of  foreclosure  —  Not  void  or 
subject  to  collateral  attack  —  Causes  for  disquali/icatton  of 
judge -- Section  1687,  General  Code  (103  O,  L,,  417). 

L  A  default  judgment  taken  on  promissory  notes  and  for  the  fore- 
closure of  the  mortgage  securing  the  same,  entered  by  a  judge 
who  is  interested  in  the  cause  or  matter  pending  as  stock- 
holder in  plaintifi  company,  if  the  proceedings  are  all  regular, 
is  not  void  and  can  not  be  collaterally  attacked. 

2.  The  grounds  provided  in  the  statute  are  the  only  ones  dis- 
qualifying a  judge  in  the  trial  of  a  cause  or  matter  pending 
in  his  court.  The  clause  "or  is  otherwise  disqualified  to  sit  in 
such  cause  or  matter"  brings  into  the  statute  all  the  common- 
law  causes  for  which  a  judge  may  be  disqualified,  in  addition 
to  those  enumerated  in  the  statute,  and  the  statutory  remedy 
of  filing  an  affidavit  of  prejudice  applies  to  all  of  them. 

(Decided  November  22,  1915.) 

Error:    Court  of  Appeals  for  Ashland  county. 

Messrs.   Mykrantz  &  Patterson  and  Messrs. 
Semple  &  Sherick,  for  plaintiffs  in  error. 
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Messrs.  McBride  &  Wolfe,  for  defendant  in 
error. 

Spence,  J.  (of  the  Seventh  District,  sitting  in 
place  of  HoucK,  J.).  The  plaintiff  below, 
Joseph  W.  Houseman,  began  this  action  in  the 
court  of  common  pleas  of  Ashland  county  against 
the  plaintiffs  in  error,  The  Ashland  Bank  &  Sav- 
ings Company  and  Jacob  Friedline,  averring  for 
his  cause  of  action  that  on  July  25,  1914,  The 
Ashland  Bank  &  Savings  Company  took  a  judg- 
ment against  him  on  a  cognovit  note  for  the 
amount  of  $1,000  and  interest,  and  caused  the 
sheriff  to  levy  upon  and  sell  certain  personal  prop- 
erty for  the  payment  of  said  judgment;  that  on 
the  25th  day  of  July,  1914,  The  Ashland  Bank  & 
Savings  Company  began  an  action  against  him  in 
the  court  of  common  pleas  of  Ashland  county, 
Ohio,  asking  for  a  judgment  on  certain  notes  and 
a  decree  of  foreclosure  of  the  mortgage  securing 
the  same,  and  that  on  the  25th  day  of  August,  1914, 
a  judgment  for  $2,227.89  was  rendered  on  said 
notes  against  the  plaintiff  and  a  decree  of  fore- 
closure was  given  on  said  mortgage.  Then  the 
petition  recites  the  sale  of  the  mortgaged  property. 

Plaintiff  further  avers  that  on  the  25th  day  of 
July,  1914,  The  Ashland  Bank  &  Savings  Com- 
pany filed  its  petition  in  the  court  of  common  pleas 
of  Ashland  county,  Ohio,  against  him,  asking 
for  judgment  on  certain  notes  and  a  decree  of 
foreclosure  of  the  mortgage  securing  the  same; 
that  on  the  25th  day  of  August,  1914,  a  judgment 
for  $5,500  was  rendered  on  said  notes  in  favor  of 
The   Ashland    Bank   &   Savings   Company    and 
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against  the  plaintiff,  and  that  a  decree  of  fore- 
closure was  given  of  the  mortgage  securing  said 
notes.  The  petition  recites  the  sale  of  the  mort- 
gaged property,  and  then  follows  this  averment: 

"Plaintiff  further  says  that  each  and  all  of  said 
judgments,  orders  and  decrees  were  taken  before 
one  William  T.  Devor,  who  was  the  common  pleas 
judge  holding  court  in  Ashland  county,  Ohio,  at 
each  of  the  several  times  at  which  said  decrees 
were  rendered  and  given  and  that  the  said  Wil- 
liam T.  Devor,  judge  as  aforesaid,  at  the  time  of 
rendering  each  and  all  of  said  judgments,  decrees 
and  orders  was  wholly  and  completely  disquali- 
fied to  render  said  judgments  for  the  reason  that 
said  Devor  was  at  and  prior  to  and  ever  since  has 
been  a  stockholder  of  The  Ashland  Bank  &  Sav- 
ings Company  and  was  financially  interested  in 
the  result  of  said  judgment,  and  as  such  judge 
wilfully  and  without  any  authority  to  do  so,  being 
wholly  disqualified  by  law,  rendered  said  judg- 
ments in  each  and  every  instance  as  aforesaid.'* 

Plaintiff  below  (Houseman)  prays  that  each 
and  all  of  said  judgments  may  be  vacated,  set  aside 
and  held  for  naught,  that  the  property  sold  be  re- 
stored to  him  and  that  an  accounting  may  be  made 
to  him  for  the  use  of  the  property,  and  he  asks 
damages  in  the  sum  of  $12,000. 

The  Ashland  Bank  &  Savings  Company,  de- 
fendant below,  by  answer  admits  bringing  the  ac- 
tions as  alleged  in  the  petition  and  the  taking  of 
the  various  judgments,  orders  and  decrees  of  fore- 
closure of  mortgages  as  alleged  in  the  petition, 
admits  the  sale  of  the  mortgaged  property  and  that 
William  T.  Devor  was  the  owner  of  ten  shares  of 
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Stock,  of  the  value  of  $100  each,  in  The  Ashland 
Bank  &  Savings  Company  at  and  before  the  times 
that  each  of  said  judgments,  orders  and  decrees 
of  foreclosure  were  entered,  and  by  way  of  answer 
says  that  the  personal  property  sold  for  the  pay- 
ment of  the  judgment  in  the  first  action  set  up  in 
the  petition  was  sold  by  agreement  between  Joseph 
W.  Houseman,  The  Ashland  Bank  &  Trust  Com- 
pany and  the  sheriff,  who  held  the  execution,  and 
that  the  proceeds  of  the  sale  were  applied  to  the 
payment  of  the  judgment. 

As  the  third  and  fourth  defenses  The  Ashland 
Bank  &  Savings  Company  sets  up  the  judgments 
and  orders  of  foreclosure  in  the  two  actions  be- 
gun on  July  25,  1914,  and  says  that  the  proceed- 
ings in  these  cases  were  all  regular  and  legal  and 
that  they  are  a  bar  to  the  plaintiff's  claim. 

The  answer  further  avers  that  personal  service 
of  a  summons  in  each  of  said  cases  was  made  on 
Joseph  W.  Houseman,  that  he  failed  to  file  an- 
swers or  demurrers  within  the  time  provided  by 
law,  and  that  each  of  said  judgments  was  entered 
by  default. 

The  petition  avers  that  Jacob  Friedline  claims 
some  interest  in  the  property  located  in  Ashland. 
The  court  sustained  a  demurrer  to  the  third  and 
fourth  defenses  and  the  plaintiff  filed  a  reply  to 
the  second  defense. 

This  case  was  tried  on  the  petition,  the  second 
defense  of  the  answer,  and  the  reply,  to  a  judge 
of  the  court  of  common  pleas  of  Ashland  county, 
Ohio,  who  found  in  favor  of  the  defendant  on 
the  first  action  set  forth  in  the  petition,  and  in 
favor  of  this  plaintiff  on  the  second  and  third  ac- 
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tions  set  forth  in  the  petition,  and  directed  that  the 
judgments,  orders  and  decrees  set  forth  in  said  ac- 
tions be,  and  the  same  were,  set  aside,  vacated  and 
held  for  naught,  for  the  reason  that  at  the  time  of 
the  rendition  of  the  same  by  one  William  T.  Devor, 
then  judge  of  the  court  of  common  pleas  of  Ash- 
land county,  Ohio,  the  said  William  T.  Devor  was 
a  stockholder  in  the  said  The  Ashland  Bank  & 
Savings  Company. 

Counsel  for  all  parties  to  this  action  agree  that 
the  only  question  here  presented  for  the  considera- 
tion and  determination  of  this  court  is  whether  the 
judgments,  orders  and  decrees  in  said  actions  set 
forth  in  the  petition  are  void  because  William  T. 
Devor,  a  judge  of  the  court  of  common  pleas  in 
and  for  Ashland  county,  Ohio,  was  a  stockholder 
in  The  Ashland  Bank  &  Savings  Company  at  the 
time  he  entered  said  default  judgments,  orders  and 
decrees. 

The  question  is  made  in  this  case  by  the  court 
sustaining  demurrers  to  the  third  and  fourth 
grounds  of  the  answer  and  upon  the  trial  and 
judgment  or  finding  of  the  court.  While  the  ques- 
tion is  here  presented  in  different  forms,  first  up- 
on the  court  sustaining  the  demurrer  and  second 
upon  the  trial  and  judgment  or  finding  of  the  court, 
it  all  goes  to  the  one  question.  Were  the  judgments, 
orders  and  decrees  of  the  court  void  because  of 
the  interest  of  Judge  Devor  in  The  Ashland  Bank 
&  Savings  Company? 

Counsel  for  plaintiflFs  in  error  contend  that  this 
action  is  a  collateral  attack  upon  the  judgments 
set  forth  in  the  petition,  that  at  most  they  are 
only  voidable,  and  that  if  only  voidable  they  can 
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not  be  collaterally  attacked,  which  is  clearly  the 
law.  Counsel  for  defendant  in  error  contend  that 
the  judgments  are  absolutely  void  and  can  be  col- 
laterally attacked,  which  contention  is  true  if  the 
judgments  are  void  and  not  merely  voidable. 

Counsel  for  Houseman  earnestly  contend  that 
the  question  of  the  right  of  a  judge  to  enter  judg- 
ment in  a  cause  in  which  he  is  interested,  has  been 
determined  by  the  supreme  court  in  the  case  of 
Gregory  v.  The  Cleveland,  Columbus  &  Cincinnati 
Rd.  Co.,  4  Ohio  St.,  675.  In  that  case  two  of  the 
judges  of  the  court  of  common  pleas  were  stock- 
holders in  a  railroad  company  which  was  seeking 
to  appropriate  property  for  a  right  of  way.  These 
interested  judges  appointed  appraisers  to  fix  and 
determine  the  value  of  the  land  to  be  appropriated 
and  to  fix  and  determine  the  benefits  from  the 
road  to  the  landowner.  The  court  appointing  the 
appraisers  received  their  report,  to  which  report 
Gregory  filed  a  motion  to  set  aside  for  several 
reasons,  one  of  which  was  that  two  of  the  judges 
of  the  court  of  common  pleas  which  appointed  the 
appraisers  or  commissioners  were  stockholders  in 
the  railroad  company.  The  court  refused  to  set 
it  aside,  but  certified  it  to  another  county  for  hear- 
ing by  a  judge  of  that  county,  where  the  report 
was  approved  and  confirmed  by  the  common  pleas 
court,  from  which  finding  Gregory  prosecuted  er- 
ror to  the  district  court,  which  court  reversed  the 
finding  of  the  common  pleas  court,  and  from  the 
decision  of  the  district  court  the  railroad  company 
prosecuted  error  to  the  supreme  court,  which  court 
affirmed  the  judgment  of  the  district  court.     In 
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his  opinion  in  the  Gregory  case,  Kennon,  J.,  at 
page  678,  says: 

'The  statute  confers  on  the  court,  and  upon  the 
court  only,  the  power  of  selecting  the  men  who 
shall  decide  the  facts  in  the  case,  who  determine 
how  much  benefit  the  road  will  be  to  the  land- 
holder, and  how  much  damages  he  will  sustain  by 
the  appropriation.  *  *  *  There  are  few  sub- 
jects upon  which  men  are  more  likely  to  differ  in 
opinion,  and  few  cases  in  which  an  interested 
judge,  in  the  mere  selection  of  the  commissioners, 
could  (if  he  chose  to  do  so)  more  effectually  in- 
jure the  landholder,  and  that,  too,  without  redress, 
if  his  judgment  could  not  be  reversed  without 
showing  actual  error  in  the  proceedings/' 

In  his  conclusion  Judge  Kennon  says: 

"We  think,  for  the  administration  of  justice, 
the  safe  way  is,  in  all  cases,  for  interested  judges 
to  decline  acting  in  such  cases;  and  where  it  ap- 
pears, on  the  record,  that  they  were  interested,  and 
acted  on  questions  of  fact,  and  especially  when 
they  were  to  select  the  jury  who  try  the  facts,  they 
should  refuse  to  sit,  and  make  known  their  interest 
at  the  earliest  stage  of  the  proceedings,  that  the 
case  may,  under  our  statute,  be  transferred  to  an 
adjoining  county." 

It  is  not  stated  either  in  the  syllabus  or  the 
opinion  that  the  judgment  is  void,  but  it  is  simply 
reversed  for  error.  It  will  be  seen  that  the  facts 
in  the  Gregory  case  are  entirely  different  from  the 
facts  in  the  case  at  bar,  where  Judge  Devor  made 
only  a  formal  entry  in  a  case  where  the  facts  were 
determined  by  statute  and  he  had  no  discretion  in 
the  case.    Section  11281,  General  Code,  provides: 
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"When  the  action  is  for  the  recovery  of  money 
only,  there  must  be  indorsed  on  the  writ  the  amount 
stated  in  the  precipe,  for  which,  with  interest, 
judgment  will  be  taken  if  the  defendant  fails  to 
answer.  If  the  defendant  fails  to  appear,  judg- 
ment shall  not  be  rendered  for  a  larger  amount, 
and  the  costs." 

Section  11383,  General  Code,  provides  for  en- 
tering a  default  judgment  as  follows: 

"In  an  action  upon  an  account,  or  written  instru- 
ment for  the  payment  of  money  only,  or  in  fore- 
closure, judgment  may  be  entered  at  any  time  dur- 
ing the  term  after  the  defendant  is  in  default  for 
an  answer,  unless,  for  good  cause  shown,  the  court 
gives  further  time  to  answer." 

Thfere  is  no  contention  that  the  proceedings  in 
the  cases  set  forth  in  the  petition  were  not  in  every 
respect  regular  and  legal,  and  that  the  defendant 
was  not  in  default  for  answers  at  the  time  the  judg- 
ments, orders  and  decrees  were  entered.  The  code 
gave  the  court  authority  to  enter  judgments, 
orders  and  decrees,  and  also  fixed  the  amount  for 
which  the  default  judgments  should  be  entered. 
All  that  the  judge  could  do  was  to  make  the  formal 
entry  as  directed  by  statute.  The  only  discretion 
given  to  the  court  by  the  statute  is,  on  good  cause 
shown,  to  give  further  time  to  answer,  which  was 
not  asked  for  in  these  cases.  In  Van  Ingen  v. 
Berger,  82  Ohio  St.,  255,  Spear,  J.,  at  page  260, 
commenting  on  now  Section  11383,  General  Code, 
says: 

"It  would  seem  not  to  require  argument  to  show 
that  the  statute  and  the  rights  of  parties  under  it 
can  not  be  abridged  by  a  rule  of  court." 
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In  the  Gregory  case  Judge  Kennon  quotes  the 
old  English  maxim,  "No  man  may  be  judge  in  his 
own  cause,"  and  also  refers  to  the  case  of  Pearson 
V.  Atwood,  13  Mass.,  324,  and  says: 

*The  plaintiff  brought  an  action  of  trespass 
against  the  defendant,  for  arresting  the  plaintiff, 
on  a  warrant  held  by  the  defendant  as  constable 
*  *  *  that,  by  the  laws  of  Massachusetts,  a 
moiety  of  the  fine  went  to  the  town  in  which  the 
justice  resided,  and  that,  therefore,  he  was  in- 
terested." 

The  court  did  not  find  it  necessary  in  the  case 
to  hold  the  act  of  the  justice  wholly  void.  This 
case  is  an  authority  against  the  contention  of 
counsel  for  defendant  in  error  that  the  judgments 
are  wholly  void. 

In  the  case  of  Probasco  v.  Raine,  Auditor,  SO 
Ohio  St.,  378,  Burket,  J.,  at  page  392,  says: 

"A  probate  judge  acts  judicially  in  the  appoint- 
ment of  guardians  and  administrators,  and  re- 
ceives a  fee  for  each  appointment,  and  yet  such 
fee  does  not  disqualify  him  from  acting  in  the 
premises.  A  justice  of  the  peace  acts  judicially 
and  is  paid  therefor  by  fees  collected  from  liti- 
gants before  him,  and  while  his  mind  may  be 
biased  in  particular  cases,  it  can  not  be  claimed 
that  he  is  thereby  disqualified  from  discharging 
his  judicial  duties.  A  judge  who  is  a  large  tax- 
payer in  his  county  or  city,  is  not  thereby  disquali- 
fied from  sitting  in  judgment  in  cases  against  his 
county  or  city.'' 

This  conclusion  is  the  reverse  of  that  reached 
by  the  court  in  the  Massachusetts  case  above  re- 
ferred to. 


Digitized  by 


Google 


174  Ohio  Appellate  Reports. 

Ashland  Bank  v.  Houseman.  [5  Ohio 

In  Cooley's  Constitutional  Limitations  (7  c(L), 
page  595,  the  author  says:  "Mere  formal  acts 
necessary  to  enable  the  case  to  be  brought  before 
a  proper  tribunal  for  adjudication,  an  interested 
judge  may  do/' 

There  are  many  cases  holding  that  it  is  not  error 
for  an  interested  judge  to  make  a  formal  entry  in 
a  case.  In  County  of  Floyd  v.  Cheney,  57  la.,  160, 
10  N.  W.  Rep.,  324,  the  second  clause  of  the  sylla- 
bus reads: 

"A  decree  [of  foreclosure]  entered  by  default 
[and  without  mutual  consent],  by  a  judge  who  had 
been  attorney  for  one  of  the  parties  in  the  trans- 
action, is  not  for  that  reason,  void.'* 

Rothreck,  J.,  at  page  162,  says: 

"By  Section  2685,  of  the  revision  of  1860,  which 
was  in  force  when  the  plaintiff's  foreclosure  was 
had,  a  judge  was  disqualified  from  acting  as  such 
in  any  case  where  he  had  been  an  attorney  for 
either  party  in  the  action,  tmless  by  the  mutual 
consent  of  the  parties.  It  does  not  appear  that 
Collins,  the  party  defendant  to  the  foreclosure, 
appeared  to  the  action.  If  he  did  not,  but  was  in 
default,  his  default  was  an  admission  of  the  cause 
of  action,  and  that  something  was  due  on  the  debt 
secured  by  the  mortgage.  Under  these  circum- 
stances, the  amount  of  the  judgment  is  usually  as- 
certained by  the  clerk,  and  the  decree  is  entered  as 
a  matter  of  form.  *  ♦  *  We  do  not  think  the 
decree  was  void,  presuming,  as  we  may,  that  it 
was  entered  by  default." 

The  amount  for  which  judgment  shall  be  en- 
tered in  an  action  for  money  only  in  this  state  is 
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fixed  by  the  code,  and  the  judgment  or  decree  is 
entered  as  a  matter  of  form. 

The  correct  conclusion  in  this  case  will  not  be 
advanced  by  a  consideration  of  the  common-law 
rules  or  by  a  review  of  the  decisions  in  other  states, 
as  the  matter  is  controlled  in  this  state  by  statute 
and  we  must  look  to  the  statutes  for  its  proper 
solution. 

Section  1687,  General  Code,  as  amended  April 
29,  1913  (103  O.  L.,  417),  was  in  force  when  the 
original  actions  were  begun,  and  provides  as  fol- 
lows : 

"When  a  judge  of  the  common  pleas  court  or 
of  the  superior  court  of  Cincinnati  is  interested  in 
a  cause  or  matter  pending  before  the  court  in  a 
county  of  his  district,  or  is  related  to,  or  has  a 
bias  or  prejudice,  either  for  or  against,  a  party  to 
such  matter  or  cause,  or  to  his  counsel  or  is  other- 
wise disqualified  to  sit  in  such  cause  or  matter, 
on  the  filing  of  an  affidavit  of  any  party  to  such 
cause  or  matter,  or  of  the  counsel  of  any  party, 
setting  forth  the  fact  of  such  interest,  bias, 
prejudice  or  disqualification,  the  clerk  of  the  court 
shall  enter  the  fact  of  the  filing  of  such  affidavit 
on  the  trial  docket  in  such  case  and  forthwith 
notify  the  chief  justice  of  the  supreme  court,  who 
shall  designate  and  assign  some  other  judge  to 
take  his  place.  Thereupon  the  judge  so  assigned 
shall  proceed  and  try  such  matter  or  cause." 

The  statute,  after  stating  a  number  of  causes 
for  which  a  judge  may  be  disqualified,  contains 
this  clause:  "Or  is  otherwise  disqualified  to  sit 
in  such  cause  or  matter.'* 
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This  clause  necessarily  brings  into  the  statute 
all  the  common-law  causes  for  which  a  judge  may 
be  disqualified  in  addition  to  those  enumerated  in 
the  statute,  and  applies  the  statutory  remedy  to 
all  of  them ;  that  is,  by  filing  an  affidavit  containing 
one  or  more  of  the  causes  for  disqualification  of  a 
judge,  under  the  statute  it  is  not  the  existence  of 
any  of  these  causes,  but  the  filing  of  the  affidavit, 
which  disqualifies  the  judge.  If  the  remedy  pro- 
vided by  statute  is  not  sufficiently  broad  to  cover 
all  cases  that  may  arise,  the  relief  is  with  the  legis- 
lature and  not  with  the  courts. 

In  Patterson  v.  Conlan,  Judge,  56  Pac.  Rep., 
105,  (123  Cal.,  453),  it  is  held: 

"The  causes  enumerated  by  Code  Civ.  Proc.  Sec. 
170,  as  amended  in  1897,  are  the  only  ones  dis- 
qualifying a  judge.*' 

In  The  State  v.  Moore,  121  Mo.,  514,  26  S.  W. 
Rep.,  345,  it  is  said: 

"A  trial  judge  can  only  be  disqualified  from  sit- 
ting in  a  cause  by  reason  of  the  existence  of  some 
one  or  more  of  the  causes  mentioned  by  Section 
4174,  Revised  Statutes,  1889,  and  by  a  compliance 
with  its  provisions." 

In  Prohasco  v.  Raine,  Auditor,  50  Ohio  St.,  378, 
Burket,  J.,  at  pages  392  and  393,  says: 

"Almost  every  officer  in  this  state  is  more  or 
less,  directly  or  indirectly,  interested  in  the  result 
of  the  duties  by  him  performed,  whether  min- 
isterial or  judicial,  but  such  interest  does  not  dis- 
qualify him  from  performing  his  official  duties, 
unless  the  legislature  has  by  statute  so  provided." 

It  is  argued  by  counsel  for  defendant  in  error 
that  Houseman  did  not  know  of  the  existence  of 
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the  causes  at  the  time  the  judgments  and  decrees 
were  entered.  We  have  failed  to  find  any  such  an 
allegation  in  the  petition,  or  any  such  evidence  in 
the  record,  as  he  was  not  called  as  a  witness. 
Judge  Devor  was  one  of  the  regular  judges  in  that 
judicial  district,  holding  court  in  Ashland  county, 
and  from  anything  that  appears  in  the  record 
Houseman  knew  at  and  before  the  time  the  judg- 
ments and  decrees  were  entered  that  Judge  Devor 
was  a  stockholder  in  The  Ashland  Bank  &  Savings 
Company. 

It  is  our  conclusion  that  all  the  judgments,  or- 
ders and  decrees  in  the  cases  set  forth  in  the  peti- 
tion are  not  void,  and  can  not  be  collaterally  at- 
tacked, as  in  this  proceeding;  that  the  remedy  pro- 
vided by  statute,  in  case  of  a  judge  who  is  inter- 
ested in  a  cause  or  matter  pending  before  the  court 
in  one  of  the  counties  of  his  district,  is  exclusive 
and  must  be  followed,  or  it  is  waived  by  the  parties. 

The  judgment  of  the  court  of  common  pleas 
will  be  reversed  and  final  judgment  rendered 
for  plaintiflF  in  error. 

Judgment  reversed  and  judgment  for  plaintiff  in 
error. 

Shields  and  Powell,  JJ.,  concur. 
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Bederman  et  al.  V.  The  Otisville  State  Bank. 

Negotiable  instruments--  Qualified  indorsement  of  note  by  payee  — 
Indorsee  not  mere  assignee  of  payee  —  Defense  of  mistake  of 
character  of  instrument  signed  —  Maker  liable  to  holder  in  due 
course  —  Section  8143,  General  Code,  construed. 

The  qualified  indorsement  of  a  note  "without  recourse"  simply 
precludes  the  indorsee  from  holding  the  indorser  liable  to  him 
in  the  event  the  maker  fails  to  pay  the  note,  and  the  statute 
having  reference  to  qualified  indorsements  in  no  way  changes 
the  well-established  principle  of  law  that  the  purchase  of  com- 
mercial paper  for  value  before  due,  in  the  absence  of  fraud  or 
knowledge  of  any  infirmity  in  the  instrument  or  defect  in  the 
title  thereto,  deprives  the  maker  of  any  defense. 

(Decided  March  20,  1916.) 

Error:    Court  of  Appeals  for  Stark  county. 

Messrs.  Welty  &  Burt,  for  plaintiffs  in  error. 

Messrs.  McCarty  &  McClintock  and  Mr.  W.  S. 
Rundeily  for  defendant  in  error. 

HoucK,  J.  This  is  an  error  proceeding  and 
comes  into  this  court  from  the  common  pleas  court 
of  Stark  county. 

In  the  court  below  judgment  was  rendered  in 
favor  of  defendant  in  error,  the  plaintiff  below,  in 
the  sum  of  $896,  with  interest  on  $95  thereof  from 
the  26th  day  of  June,  1912,  to  May  4,  1914,  making 
a  total  of  $906.75.  This  judgment  was  based  up- 
on the  verdict  of  a  jury  in  that  sum.  The  action 
below  was  based  upon  a  promissory  note  in  the  sum 
of  $800,  dated  June  22,  1911,  and  payable  Septem- 
ber 1,  1912,  and  for  interest  on  two  other  certain 
notes  of  even  date  therewith  for  like  amount,  pay- 


Digitized  by 


Google 


Ohio  Appellate  Reports.  179 

App.]  Bederman  v.  Otisville  State  Bank. 

able  September  1,  1913,  and  September  1,  1914, 
respectively.  The  three  notes  in  question  were  pay- 
able to  Caulkins  &  Augsbury  or  order,  and  were 
signed  by  all  of  the  plaintiffs  in  error,  John  Beder- 
man and  others,  the  defendants  below. 

The  plaintiff  below,  defendant  in  error,  claimed 
in  its  petition  to  be  an  innocent  holder  in  due  course, 
and  as  such  exempt  from  any  defenses  which 
might  have  been  set  up  against  the  original  payees, 
alleging  that  it  was  the  owner  and  holder  of  said 
notes,  purchased  before  due  and  for  a  good  and 
valuable  consideration  paid  therefor.  The  defend- 
ants below,  plaintiffs  in  error,  in  their  answer  de- 
nied that  the  bank  was  a  holder  in  due  course,  and 
alleged  fraud  and  want  of  consideration  in  the 
making  of  said  notes.  A  reply  was  filed  by  the 
plaintiffs  below  denying  all  of  the  material  allega- 
tions in  the  answer  of  the  defendants. 

A  petition  in  error  is  filed  in  this  court  seeking 
a  reversal  of  the  judgment  below.  The  plaintiffs  in 
error  seek  a  reversal,  first,  because  they  claim  that 
one  of  the  makers  of  the  note,  Harry  Richey,  was 
induced  by  the  agent  of  the  original  payees  of  the 
note  to  sign  the  same  by  the  fraudulent  representa- 
tions or  statements  made  to  him  by  said  agent,  and 
upon  which  statements  he  relied.  It  is  claimed 
that  the  defendant  Richey  at  the  time  he  signed 
said  note  was  induced  to  sign  the  same  by  state- 
ments made  by  the  agent  of  the  original  payees; 
that  said  agent  stated  to  him  that  the  paper  that  he 
was  about  to  sign,  which  afterward  proved  to  be 
the  note  in  question,  was  a  certificate  of  stock ;  that 
he  was  unable  to  read  the  same  by  not  having  his 
spectacles  with  him ;  that  he  relied  upon  the  state- 
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ments  of  said  agent  in  the  premises,  and  thereby 
was  induced  to  sign  the  note  in  question. 

Assuming  that  all  of  these  statements  are  true, 
are  they  sufficient  in  law  to  release  said  Richey  and 
his  co-makers  from  the  payment  of  this  note  ?  We 
think  that  the  facts  here  disclosed  have  been  fully 
determined  in  the  case  of  Frederick  v.  Clemens,  60 
Mo.,  313,  quoted  in  DeCamp  v.  Hamma,  Exr.,  29 
OhioSt,  467,  472: 

"Where  one  voluntarily  signs  a  promissory  note, 
supposing  it  to  be  an  obligation  of  a  different  char- 
acter, but  has  full  means  of  information  in  the 
premises,  and  neglects  to  avail  himself  thereof,  re- 
lying on  the  representations  of  another,  he  cannot 
set  up  such  ignorance  and  mistake,  as  a  defense 
against  an  innocent  holder  for  value  before  ma- 
turity. *  *  *  If,  however,  his  signature  is  pro- 
cured without  negligence  on  his  part,  and  through 
artifice  or  fraudulent  representation,  the  rule  is 
different,  and  the  jury  should  be  left  under  ap- 
propriate instructions  to  determine  these  facts.'' 

Plaintiffs  in  error  contend  that  the  court  below 
erred  in  giving  certain  requests  before  argument 
which  were  presented  on  behalf  of  the  defendant 
in  error,  the  plaintiff  below.  We  have  examined 
these  requests  and  find  that  they  are  correct  prop- 
ositions of  law  applicable  to  the  particular  facts  in 
the  instant  case,  and  therefore  find  no  error  in  this 
respect. 

Plaintiffs  in  error  earnestly  contend  that  the 
trial  court  committed  prejudicial  error  in  its  re- 
fusal to  charge  the  jury  before  argument  as  fol- 
lows: 
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*lf  you  find  from  the  evidence  that  as  between 
Caulkins  &  Augsbury  and  the  defendants  herein 
that  said  notes  were  wholly  without  consideration, 
and  you  find  that  the  notes  were  transferred  by 
said  Caulkins  &  Augsbury  to  the  plaintiff  without 
recourse,  then  I  will  say  to  you  that  such  instru- 
ment was  a  mere  assignment  of  such  interest  as 
Caulkins  &  Augsbury  had  in  and  to  said  note  or 
notes,  and  that  if  said  notes  were  procured  by  said 
Caulkins  &  Augsbury  from  the  several  defendants 
wholly  without  consideration,  then  I  will  say  to 
you  as  a  matter  of  law  your  verdict  should  be  for 
the  defendants/' 

Plaintiffs  in  error  take  the  position  that  this 
qualified  indorsement  of  the  payees  made  them 
mere  assignors  of  the  title  to  the  note,  and  hence 
made  the  defendant  in  error,  The  Otisville  State 
Bank,  a  mere  assignee  of  such  title  as  was  in  the 
payees.  This  brings  the  real  question  involved  in 
this  case  squarely  before  us  for  consideration  and 
determination  as  to  the  respective  rights  of  the 
parties  to  this  action. 

It  will  be  observed  that  in  this  case  the  note  or 
notes  in  question  were  indorsed  before  due  to  the 
defendant  in  error,  the  plaintiflf  below,  and  that 
the  indorsement  was  a  qualified  one,  being  "with- 
out recourse.''  It  is  urged  by  counsel  for  plain- 
tiffs in  error  that  the  indorsement  in  the  case  at 
bar  is  clearly  a  qualified  indorsement  within  the 
meaning  of  Section  8143,  General  Code,  and  that 
by  reason  of  this  fact  plaintiflfs  in  error  are  en- 
titled to  all  of  the  legal  defenses  against  such  in- 
dorsee that  they  would  have  had  or  might  have  had 
against  the  original  payees,  notwithstanding  the 
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fact  that  the  indorsement  was  made  before  the 
note  became  due.  In  order  to  solve  this  question 
it  is  necessary  to  determine  the  meaning  and  the 
legal  force  and  effect  of  a  qualified  indorsement 
as  provided  in  Section  8143,  General  Code,  which 
is  as  follows: 

"A  qualified  indorsement  constitutes  the  in- 
dorser  a  mere  assignor  of  the  title  to  the  instru- 
ment. It  may  be  made  by  adding  to  the  indorser's 
signature  the  words  'without  recourse,'  or  any 
words  of  similar  import.  Such  an  indorsement 
does  not  impair  the  negotiable  character  of  the  in- 
strument." 

If  the  contention  of  counsel  for  plaintiffs  in 
error  is  sound,  then  the  theory  and  rule  as  to  the 
rights  heretofore  existing  in  favor  of  an  innocent 
purchaser  in  good  faith,  in  the  absence  of  or 
knowledge  of  fraud,  of  a  promissory  note  before 
due,  are  set  aside,  abrogated  and  held  for  naught. 
What  are  the  legal  rights  of  a  qualified  indorsee 
under  the  circumstances  indicated?  The  in- 
dorser  transfers  the  note  to  the  indorsee  "with- 
out recourse,''  and  in  our  opinion  this  simply  pre- 
cludes the  indorsee  from  holding  the  indorser 
liable  to  him  in  the  event  the  makers  fail  to  pay 
the  note.  It  is  simply  a  contract  between  the  in- 
dorser and  indorsee  which  in  no  way  inures  to  or 
increases  the  legal  rights  of  the  makers,  or  either 
of  them,  against  the  indorsee.  In  other  words, 
we  think  that  a  fair  interpretation  of  the  section 
of  the  General  Code  in  question  in  no  way  changes 
the  well-established  principle  of  law  that  a  pur- 
chase of  commercial  paper  for  value,  before  due, 
in  the  absence  of  fraud  and  knowledge  of  any  in- 
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firmity  in  the  instrument,  or  defect  in  the  title 
thereto,  bars  the  makers  of  any  defense. 

Taking  this  view  of  the  whole  case  and  finding 
no  error  in  the  record  prejudicial  to  the  rights  of 
the  plaintiffs  in  error,  we  are  of  the  opinion  that 
the  judgm^it  below  is  right  and  should  be  affirmed. 

Judgment  affirmed. 
Shields  and  Powell,  JJ.,  concur. 


The  Pennsylvania  Co.  v.  Gulling. 

Negligence  —  Care  in  crossing  railway  tracks — Duty  to  look  and 
listen  exercised,  when  —  Charge  to  jury  —  Questions  of  dis- 
play  of  headlight  and  proximate  cause  —  For  determination  of 
jury, 

1.  The  looking  and  listening  required  at  a  railway  crossing  is  to  be 

exercised  at  such  proximity  to  the  crossing  as  to  make  such 
looking  and  listening  effective  without  regard  to  the  distance 
from  the  tracks  of  the  person  so  attempting  to  cross,  and  this 
requires  that  the  looking  be  so  done  as  to  enable  the  person  to 
see  that  the  way  is  clear  for  him  to  get  over  the  tracks  in 
safety  before  a  train  within  his  range  of  view  of  the  tracks 
going  at  the  usual  rate  of  speed  of  fast  trains,  would  reach  the 
crossing. 

2.  Negligence  is  not  shown  in  the  case  of  one  who  looked  when 

within  forty  feet  of  the  crossing,  and,  having  a  clear  view  of 
the  tracks  for  the  distance  of  three-quarters  of  a  mile  and 
neither  seeing  nor  hearing  an  approaching  train,  drove  upon 
the  crossing  in  good  faith  believing  he  could  safely  cross,  and 
in  so  doing  was  struck  by  a  train. 

3.  Whether   the  engine  drawing   the   train   which   struck   plaintift 

displayed  a  headlight,  as  to  which  there  was  affirmative  testi- 
mony both  for  and  against,  and  whether  a  failure  to  display  a 
headlight  was  the  proximate  cause  of  the  accident,  were  proper 
questions  for  determination  by  the  jury. 

(Decided  March  24,  1916.) 
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Error:    Court  of  Appeals  for  Stark  county. 

Messrs.  Carey  &  Armstrong  and  Mr.  A.  M. 
McCarty,  for  plaintiff  in  error. 

Messrs.  Amerman  &  Mills  and  Messrs.  Lom- 
bard, Hext  &  Washburn,  for  defendant  in  error. 

Shields,  J.  Proceedings  in  error  are  prose- 
cuted herein  to  reverse  a  judgment  of  the  court 
of  common  pleas  of  Stark  county,  wherein  the  de- 
fendant in  error,  Charles  J.  Gulling,  in  a  certain 
action  for  damages  recovered  a  judgment  against 
the  plaintiff  in  error  for  alleged  negligence  in  op- 
erating a  train  of  its  cars  over  a  public-highway 
crossing  east  of  the  village  of  Louisville,  in  said 
county,  thereby  causing  permanent  injuries  to  the 
defendant  in  error,  as  set  forth  in  his  petition  filed 
in  the  court  below. 

The  principal  grounds  of  alleged  negligence  set 
out  in  said  petition  are  "that  said  company  on  No- 
vember 12,  1914,  about  5:30  p.  m.,  and  after  dark, 
operated  its  said  train  of  cars  in  a  westerly  direc- 
tion over  a  certain  public-highway  crossing,  com- 
monly called  the  Nickel  Plate  crossing,  east  of  the 
village  of  Louisville,  in  said  county,  when  the  de- 
fendant in  error,  driving  a  team  of  horses  attached 
to  a  wagon,  attempted  to  drive  upon  and  over  the 
tracks  of  said  company  at  said  crossing,  which 
cross  said  public  highway  at  said  crossing,  and  be- 
fore attempting  to  drive  upon  and  over  said  cross- 
ing listened  for  trains  in  either  direction  and  hear- 
ing none,  drove  upon  said  crossing  in  the  effort  to 
cross  the  same,  when  said  company's  said  train  of 
cars  approached  said  crossing  at  a  speed  of  thirty- 
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five  or  more  miles  per  hour,  without  giving  any 
warning  by  signal  or  otherwise,  and  without  dis- 
playing any  headlight  on  the  engine  attached  to 
said  train  of  cars,  and  did  then  and  there  negli- 
gently and  carelessly,  and  with  great  force  and 
violence  run  into  and  against  said  wagon  in  which 
the  plaintiff  was  riding,  demolishing  said  wagon 
and  its  contents,  and  with  great  force  and  violence 
threw  the  plaintiff  out  of  said  wagon  and  upon  the 
ground,  causing  him  severe,  serious  and  perma- 
nent injuries." 

The  injuries,  all  of  which  as  claimed  by  him  oc- 
curred without  any  fault  or  negligence  upon  his 
part  to  his  damage,  including  moneys  paid  for 
medical  treatment  and  the  value  of  the  wagon,  in 
the  sum  of  $10,000,  are  particularly  described  in 
said  petition. 

An  answer  was  filed  by  said  company  admitting 
that  its  line  of  railway  crosses  said  public  high- 
way at  said  crossing  where  the  plaintiff  collided 
with  one  of  the  defendant  company's  trains,  where- 
by he  sustained  some  injuries  to  his  person  and 
property,  but  not  to  the  extent  charged. 

It  admits  that  it  was  its  duty  to  maintain  a  head- 
light on  its  engine  and  to  give  certain  signals  as 
it  approached  said  crossing,  all  of  which  duties  it 
says  were  performed,  and  subject  to  said  admis- 
sions the  defendant  denies  all  the  other  allegations 
of  said  petition. 

For  a  second  defense  the  defendant  says  that  if 
it  was  negligent  in  any  of  the  particulars  com- 
plained of,  which  it  specifically  denies,  the  plain- 
tiff by  his  own  negligent  conduct  contributed  to 
the  proximate  cause  of  his  injury  by  failing  to  look 
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and  listen  with  ordinary  care  and  prudence  for  the 
approach  of  said  train,  and  by  failing  to  stop,  look 
and  listen  immediately  before  driving  on  said  rail- 
road track,  and  by  failing  to  take  reasonable  and 
prudent  precautions  for  his  own  safety.  It  de- 
nies it  was  guilty  of  carelessness,  negligence  or 
improper  conduct,  and  says  that  plaintiff's  injuries 
and  damages  were  caused  by  the  negligence  of 
plaintiff  himself. 

For  reply  to  the  answer  of  the  defendant,  the 
plaintiff  makes  a  general  denial  of  the  allegations 
therein. 

After  a  verdict  was  rendered  for  the  plaintiff, 
a  motion  for  a  new  trial  was  overruled  and  judg- 
ment was  entered  on  said  verdict.  Afterward,  and 
within  the  statutory  period,  a  petition  in  error  con- 
taining various  grounds  of  error  was  filed  in  this 
court  for  a  review  of  said  judgment. 

An  examination  of  the  bill  of  exceptions  herein 
shows  that  this  case  is  singularly  free  from  ob- 
jections made  and  exceptions  taken  to  the  admis- 
sion and  rejection  of  evidence  upon  the  trial,  and 
upon  such  examination  we  find  the  rulings  of  the 
trial  court  in  said  respects  to  have  been  proper. 

It  was  argued  that  the  trial  court  erred  in  re- 
fusing to  give  a  charge  to  the  jury  before  argu- 
ment, on  behalf  of  the  plaintiff  in  error,  which  is 
designated  in  the  bill  of  exceptions  as  Request  No. 
1,  and  which  is  as  follows: 

"It  was  the  duty  of  the  plaintiff,  Mr.  Gulling, 
just  before  driving  upon  the  railroad  track,  to  look 
for  the  approach  of  trains.  If  you  find  that  the 
headlight  on  the  locomotive  in  question  was  lighted 
and  could  have  been  seen  by  Mr.  Gulling,  had  he 


Digitized  by 


Google 


Ohio  Appellate  Reports.  187 

App.]  Pennsylvania  Co.  v.  Gulling. 

looked  just  before  driving  upon  the  railroad  track, 
then  there  can  be  no  recovery  in  this  case  and  your 
verdict  must  be  in  favor  of  the  defendant/' 

This  request  was  refused,  and,  in  our  judgment, 
was  properly  refused.  Reference  was  made  by 
counsel  in  argument  to  the  crossing  cases  of  C,  C. 
&  C.  Rd.  Co.  V.  Crawford,  Admr.,  24  Ohio  St., 
631,  and  to  N.  Y.,  C.  &  St,  L.  Rd.  Co.  v.  Kistler, 
66  Ohio  St.,  326,  and  the  journal  entry  in  the  case 
of  Woolley  v.  C,  H.  &  D.  Ry.  Co.,  90  Ohio  St., 
387,  was  also  referred  to  and  commented  upon. 
What  the  facts  were  in  the  last-mentioned  case  we 
have  no  means  of  ascertaining,  but  testing  said  re- 
quest by  the  rule  of  law  laid  down  in  the  first  two 
cases  cited  and  applying  the  reasoning  of  the  rule 
therein  stated,  we  do  not  think  that  said  request 
falls  within  said  rule,  nor  do  we  think  that  any 
fixed,  inflexible  and  absolute  rule  requiring  one  to 
look  at  any  given  distance  before  attempting  to 
cross  over  a  railroad  at  a  public-highway  crossing 
has  been  laid  down  by  our  supreme  court.  In  the 
case  of  C,  C.  &  C  Rd.  Co.  v.  Crawford,  Admr., 
supra,  it  is  held : 

"1.  Ordinary  prudence  requires  that  a  per- 
son in  the  full  enjoyment  of  the  faculties  of  hear- 
ing and  seeing,  before  attempting  to  pass  over 
a  known  railroad  crossing,  should  use  them  for  the 
purpose  of  discovering  and  avoiding  danger  from 
an  approaching  train;  and  the  omission  to  do  so, 
without  a  reasonable  excuse  therefor,  is  negligence, 
and  will  defeat  an  action  by  such  person  for  an 
injury  to  which  such  negligence  contributed. 

"2.  But  the  omission  to  use  such  precautions, 
by  a  person  injured,  will  not  defeat  his  action,  if. 
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by  due  diligence  in  their  use,  the  consequence  of 
the  defendant's  negligence  would  not  have  been 
avoided. 

"3.  Nor  will  the  failure  to  use  such  precautions 
be  regarded  as  negligence  on  the  part  of  the  plain- 
tiff, if,  under  all  the  circumstances  of  the  case,  a 
person  of  ordinary  care  and  prudence  would  be 
justified  in  omitting  to  use  them." 

Again,  in  the  case  of  N.  Y.,  C.  &  St.  L.  Rd.  Co. 
V.  Kistler,  supra,  it  is  held :  "The  looking  required 
before  going  upon  a  crossing,  should  usually  be 
just  before  going  upon  the  track,  or  so  near  there- 
to as  to  enable  the  person  to  get  across  before  a 
train  within  the  range  of  his  view  of  the  track, 
going  at  the  usual  rate  of  speed  of  fast  trains, 
would  reach  such  crossing." 

And,  in  the  case  of  The  Steuhenville  &  Wheel- 
ing Traction  Co.  v.  Brandon,  87  Ohio  St.,  187,  the 
judge  speaking  for  the  court  in  that  case,  in  com- 
menting upon  the  action  of  the  court  in  the  case  of 
C,  C.  &  C.  Rd.  Co.  V.  Crawford,  Admr.,  supra,  at 
page  194,  says: 

"The  effect  of  the  entire  holding  is  that  the  omis- 
sion to  look  is  not  negligence  in  all  cases  and  as 
matter  of  law,  and  it  remains  the  law  of  Ohio  to- 
day, though  there  are  a  number  of  decisions  of 
courts  of  other  states,  notably  Massachusetts, 
which  appear  to  hold  a  more  rigid  rule.  It  is  the 
Ohio  rule  respecting  the  crossing  of  a  steam  road, 
and,  for  a  much  stronger  reason,  the  rule  as  to 
crossing  a  street  railway  track." 

Hence  we  think  that  no  absolute  rule  has  been 
laid  down  as  to  the  looking  required  to  be  done  at 
any  given  distance  before  going  upon  the  cross- 
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ing,  but  that  the  limit  of  the  obligation  on  the  part 
of  one  about  to  cross  a  railroad  crossing  is  to  ex- 
ercise ordinary  care  under  the  circumstances,  and 
that  it  should  be  so  done  "as  to  enable  the  person 
to  get  across  before  a  train  within  the  range  of  his 
view  of  the  track,  going  at  the  usual  rate  of  speed 
of  fast  trains,  would  reach  such  crossing."  In 
other  words,  the  looking  and  listening  required  is 
to  be  at  such  proximity  to  the  crossing  as  to  make 
such  looking  and  listening  effective,  without  ref- 
erence to  any  given  distance  therefrom.  We  call 
special  attention  to  the  holding  in  the  Kistler  case, 
because  it  serves  to  illustrate  our  view  of  the  law 
on  this  feature  of  the  case.  Applying  the  prin- 
ciple just  stated,  let  us  inquire  what  the  conduct 
of  the  plaintiff  below  was  before  attempting  to 
pass  over  this  crossing.  It  appears  that  the  tracks 
east  of  said  crossing  for  three-quarters  of  a  mile 
were  straight  and  that  there  was  nothing  east  or 
west  of  said  crossing  for  said  distance  to  obstruct  a 
view  of  said  tracks.  Turning  to  the  record  we  find 
that  the  plaintiff  below  testified  as  follows : 

"Q.  Now  about  what  time  was  it  in  the  evening 
when  you  came  to  what  we  term  the  Nickel  Plate 
crossing,  north  of  Louisville?  A.  Well,  let  us 
see,  we  always  go  by  sun  time,  I  call  it  six  o'clock, 
that  would  be  5 :30. 

"Q.     Was  it  dark  or  not?    A.    It  was  dark. 

"Q.  Now  as  you  approached  that  crossing  how 
was  you  driving,  just  tell  the  jury?  A.  As  I  ap- 
proached the  crossing  I  was  driving  along  a  slow 
trot. 

"Q.  Now  tell  the  jury  what  kind  of  a  crossing 
that  is,  that  Nickel  Plate  crossing?    A.    Well  that 
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crossing — ^the  first  railroad  you  come  to  is  the 
street  car  line. 

"Q,  That  is  the  Stark  Electric?  A.  Stark 
Electric;  and  my  recollection  is  that  there  was  a 
street  car,  not  a  regular  street  car,  there  wasn't 
any  lights  in  it,  going  east ;  I  was  coming  this  way. 

"Q.  Which  direction  was  you  going  from 
Louisville  now?    A.    North. 

"Q.  Street  car  going  east?  A.  I  was  going 
this  way  and  the  street  car  was  going  that  way, 
and  I  was  not  sure  that  I  could  cross  ahead  of  that 
car  so  I  pulled  in  my  horses  to  a  stop. 

"Q.  About  how  close  to  the  street  car  track? 
A.  Of  the  street  car  track  of  possibly  20  feet,  be- 
cause I  had  a  lot  of  confidence  in  this  team,  they 
wasn't  afraid  of  anything  of  that  kind. 

"Q.  Go  ahead  and  tell  what  you  next  did?  A. 
Then  after  this  street  car  was  past  I  started  my 
horses  on  a  walk,  they  walked  across  the  street  car 
track,  and  I  leaned  forward,  I  was  sitting  possibly 
like  this  (indicating)  in  my  seat  (indicatii^  sitting 
forward  on  the  seat,  leaning  forward) ;  I  leaned 
out  of  the  front  of  the  Wagon  and  looked  both 
ways  to  see  if  there  was  anjrthing  coming  on  the 
railroad  track. 

"Q.  How  many  tracks  is  there  there  on  that 
railroad  crossing?    A.    Two  tracks. 

"Q.     Double  track?    A.    Double  track. 

"Q.  How  far  is  the  closest  track  to  the  street 
car  track;  what  is  the  distance  approximately  be- 
tween those  tracks?    A.    65  to  70  feet. 

"Q.  Do  they  run  parallel  to  each  other  at  that 
crossing?    A.    Yes,  sir. 

"Q.     How  does  the  road  that  you  was  traveling 
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Strike  the  crossing,  does  it  strike  it  perpendicular 
or  at  an  angle  ?    A.    It  strikes  it  at  a  sharp  angle. 

"Q.  What  you  call  an  acute  angle  or  what  you 
call  a  diagonal  ?    A.     I  would  call  it  a  diagonal. 

"Q.  Now,  then,  Mr.  Gulling,  just  go  forward 
and  tell  the  jury  what  you  did  as  you  crossed  that 
crossing  and  what  occurred?  A.  Well,  after  I 
crossed  the  street  car  track  I  leaned  forward  to 
look  out  for  a  railroad  train ;  and  I  looked  both  ways 
twice  at  least,  and  when  the  team  was  on  the  rail- 
road, the  last  time  I  looked  east,  there  is  something 
seemed  to  come  down  on  me — looked  like  a  black 
mountain ;  I  had  a  clear  view,  I  looked  around  the 
front  of  that  curtain,  and  the  next  thing  they 
struck  me ;  there  was  no  use  to  reach  for  the  whip ; 
I  had  the  whip  in  the  socket,  never  used  it,  I  had  it 
for  an  emergency;  I  leaned  forward  and  give  the 
lines  on  my  horses,  give  a  command — I  don't  know 
what  you  call  it — anyway  they  answered  me  and 
leaped  forward  and  the  train  got  the  rear  end  of 
that  wagon." 

It  thus  appears  that  said  request  wholly  elim- 
inated the  existing  conditions,  which  were  proper 
to  be  made  known  to  and  considered  by  the  jury 
in  determining  whether  or  not  the  plaintiff  was 
negligent  before  attempting  to  drive  upon  and  over 
said  crossing.  If  he  looked  when  within  forty  feet 
of  the  track,  as  testified  to  by  him,  to  see  whether 
or  not  any  train  was  approaching  said  crossing, 
and  in  so  looking  he  had  a  clear  and  unobstructed 
view  of  said  company's  tracks  for  a  distance  of 
three-quarters  of  a  mile,  and  neither  hearing  nor 
seeing  any  train  approaching  said  crossing,  he  then 
drove  upon  said  crossing  for  the  purpose  of  cross- 
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ing  over  the  same,  believing  and  having  good 
reason  to  believe  that  he  could  safely  cross,  and 
when  attempting  to  cross  was  struck  by  said  com- 
pany's train  of  cars,  as  the  evidence  here  shows, 
such  looking  under  such  circumstances  would  not 
be  negligence  as  a  matter  of  law  such  as  would  pre- 
vent a  recovery. 

It  is  contended  on  behalf  of  the  plaintiff  in  error 
that  the  court  below  erred  in  its  general  charge  to 
the  jury  upon  the  subject  of  displaying  a  headlight 
on  the  engine  of  said  company.  Section  8945-1, 
General  Code,  provides: 

"Every  railroad  corporation  operating  a  rail- 
road or  a  part  of  one  in  this  state,  shall  ♦  ♦  ♦ 
equip  each  of  its  locomotives,  *  *  *  with  a 
headlight  of  such  construction,  and  with  sufficient 
candle  power  to  render  plainly  visible  at  a  distance 
of  not  less  than  three  hundred  and  fifty  feet  in  ad- 
vance of  such  engine,  whistling  posts,  land  marks, 
and  other  warning  signs,"  etc. 

In  its  answer  said  company  admits,  "That  it  was 
its  duty  to  maintain  a  headlight  on  its  engine,  to 
give  certain  signals  as  it  approached  said  crossing, 
and  it  avers  that  all  of  its  duties  in  the  premises 
were  fully  performed.*' 

As  if  adopting  said  admission  the  court  in- 
structed the  jury  as  follows: 

"The  law  requires,  and  counsel  for  defendant 
concedes,  that  the  defendant  must  display,  after 
dark,  an  adequate  headlight  on  its  locomotive,  and 
that  failure  to  do  so  is  negligence.  Now  whether 
the  defendant  on  the  occasion  in  question  failed  in 
its  duty  in  that  respect,  and  if  so  whether  such 
failure  was  the  proximate  cause  of  the  plaintifTs 
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injuries,  are  questions  of  fact  for  you  to  de- 
termine." 

While  perhaps  it  is  true  that  every  failure  to 
perform  a  duty  imposed  by  statute  is  not  negli- 
gence as  a  matter  of  law,  in  this  instance  the  stat- 
utory requirement  appears  to  have  been  conceded, 
and  the  ultimate  question  of  whether  or  not  said 
company  failed  to  display  a  headlight  on  its  engine 
on  the  night  in  question,  and  if  so,  whether  or  not 
such  failure  was  the  proximate  cause  of  the  plain- 
tiff's injuries,  was  submitted  to  the  jury  to  de- 
termine. We  find  no  prejudicial  error  in  said 
charge  in  this  respect. 

It  is  also  urged  that  said  court  erred  in  its  charge 
to  the  jury  in  respect  to  the  statutory  signals  re- 
quired, when  negligence  in  this  respect  was  not 
averred  in  the  plaintiff's  petition.  An  examination 
of  said  petition  shows  that  it  was  drawn  with  no 
little  care  and  indeed  with  greater  particularity  of 
statement  and  detail  than  is  required  under  the 
existing  system  of  code  pleading  in  this  state. 
Quoting  said  petition  on  this  subject: 

"Yet  the  said  defendant,  well  knowing  its  duties 
in  the  premises  as  aforesaid,  did  on,  to-wit:  the 
12th  day  of  November,  1914,  negligently  and  care- 
lessly run  its  said  west  bound  freight  train,  then 
and  there  being  drawn  by  an  engine  propelled  by 
steam,  at,  to-wit:  5:30  o^clock  in  the  afternoon, 
upon  and  over  the  track  of  said  defendant  and  ap- 
proached the  said  crossing  at  the  intersection  of 
the  said  tracks  with  the  said  highway,  while  it  was 
dark,  and  negligently  and  carelessly  failed  to  give 
due  and  timely  warning  of  the  approach  of  said 
train,  engine  and  cars  at  a  sufficient  distance  from 
IS 
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the  said  highway  crossing  to  give  the  said  plain- 
tiff, who  was  then  and  there  approaching  and  at- 
tempting to  cross  the  said  track  of  the  said  de- 
fendant, in  the  exercise  of  due  care  and  caution  for 
his  own  safety,  and  without  fault  or  negligence 
on  his  own  part,  reasonable  opportunity  and  time 
so  that  the  said  plaintiff  could  stop  and  avoid  go- 
ing upon  and  over  the  said  tracks,  and  negligently 
and  carelessly  failed  to  ring  the  bell  on  the  said 
engine,  and  negligently  and  carelessly  failed  to 
sound  the  whistle  as  a  warning  to  the  said  plain- 
tiff, and  negligently  and  carelessly  failed  to  give 
any  warning  or  signal  whatever  of  the  approach 
of  said  engine  and  train  as  the  said  train  ap- 
proached and  ran  over  the  said  crossing." 

"In  an  action  founded  upon  negligence,  the  peti- 
tion should  state  the  acts  of  commission  or  omis- 
sion which  the  plaintiff  claims  to  have  caused  the 
injury;  and  that  statement  being  made,  it  is  suf- 
ficient to  aver  that  such  acts  were  carelessly  or 
negligently  done,  or  omitted."  N.  Y.,  C.  &  St.  L. 
Rd.  Co.  V.  Kistler,  supra. 

It  is  also  argued  that  the  verdict  of  the  jury  was 
clearly  against  the  weight  of  the  evidence  and  con- 
trary to  law.  Counsel  for  plaintiff  in  error,  both 
in  their  brief  submitted  and  in  oral  argument,  con- 
tend that  the  decided  weight  of  the  evidence  is  that 
the  headlight  on  the  engine  on  the  night  in  ques- 
tion was  lighted  at  the  time  of  said  accident.  That 
there  is  a  marked  conflict  in  the  testimony  of  the 
witnesses  testifying  upon  this  feature  of  the  case 
is  apparent  from  a  reading  of  the  record,  some  of 
them  giving  positive  testimony  while  that  of  others 
was  negative  in  character.    We  recognize  the  rule 
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that  "all  other  things  being  equal,  courts  are  nat- 
urally disposed  to  give  more  weight  to  affirmative 
than  to  negative  testimony;  to  the  witnesses  who 
saw  than  to  the  witnesses  who  did  not  see,"  but 
when  affirmative  testimony  is  given  as  to  the  ex- 
istence of  a  certain  fact,  both  by  the  plaintiff  and 
defendant,  it  then  becomes  a  question  of  fact  to  be 
determined  by  the  jury,  under  proper  instructions 
by  the  trial  court.  In  this  instance  there  was  such 
testimony  before  the  jury  tending  to  sustain  the 
contention  of  both  the  plaintiff  and  the  de- 
fendant in  the  respect  mentioned,  and  it  then  be- 
came a  question  to  be  considered  by  the  jury  un- 
der instructions  as  indicated.  Gihhs  v.  Village  of 
Girard,  88  Ohio  St.,  34. 

In  the  light  of  the  record  before  us,  we  are  of 
the  opinion  that  the  verdict  of  the  jury  was  not 
against  the  manifest  weight  of  the  evidence,  or 
contrary  to  law,  and  that  the  jury  was  fully  justi- 
fied in  finding  that  the  defendant  in  error  was  not 
guilty  of  contributory  negligence,  or  that  such 
negligence  on  his  part  was  the  proximate  cause  of 
his  injuries. 

Finding  no  error  prejudicial  to  the  plaintiff  in 
error  in  the  record,  and  further  finding  upon  the 
whole  case  that  substantial  justice  has  been  done 
between  the  parties  hereto  by  the  verdict  returned 
by  the  jury  and  the  judgment  entered  in  the  court 
below,  the  judgment  of  the  court  of  common  pleas 
will  be  affirmed. 

Judgment  affirmed. 

Powell  and  Houck,  JJ.,  concur. 
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Mossop  V.  Bidwell  et  al. 

Mortgages  —  Transfer  ^as  collateral  security  —  Inadvertent  release 
by  transferee  —  Notation  on  record  cancelled  and  lien  restored 
—  Notice  as  to  limited  transfers. 

Where  the  transfer  of  a  mortgage,  which  is  being  used  as  col- 
lateral security,  is  not  absolute  on  its  face,  but  is  of  such  a 
character  as  to  clearly  show  it  is  a  limited  transfer,  sufficient 
notice  is  afforded  to  one  examining  the  title  to  the  premises 
described  in  the  mortgage  that  the  transferee  is  not  the  absolute 
owner  and  has  no  right  to  release  it  of  record;  and  a  notation 
on  the  mortgage  record,  placed  there  by  the  mortgagee  and 
inadvertently  made  in  the  form  of  a  full  release,  should  be 
stricken  therefrom  and  the  precedence  of  the  lien.  originaUy 
attaching  to  such  mortgage  be  fully  restored. 

(Decided  March  24,  1916.) 

Appeal:     Court  of  Appeals  for  Stark  county. 

Messrs.  Amerman  &  Mills,  for  plaintiff. 

Mr.  C.  C.  Uphant  and  Messrs.  Floyd  &  Yutzey, 
for  defendants. 

HoucK,  J.  This  cause  is  here  on  appeal  from 
the  common  pleas  court  of  this  county. 

The  plaintiff  claims,  in  his  amended  petition: 
That  J.  W.  Bidwell  and  his  wife,  Ida  Bidwell,  are 
indebted  to  him  in  a  sum  amounting  to  about 
$2,150,  with  interest,  due  to  him  on  a  mortgage 
note  of  $3,900,  the  said  note  and  mortgage  bear- 
ing the  date  of  September  1,  1909;  that  said  mort- 
gage was  duly  filed  for  record  in  the  recorder's 
office  of  Stark  county,  Ohio,  on  the  3d  day  of 
September,  1909,  and  that  said  mortgage  is  the 
first  and  best  lien  on  the .  real  estate  described 
therein;  that  on  the  22d  day  of  November,  1910, 
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he  assigned  said  mortgage  as  per  the  terms  of  a 
written  contract  as  collateral  security  to  The 
Stark-Tuscarawas  Breweries  Company,  a  corpora- 
tion; that  afterwards,  on  the  19th  day  of  July, 
1912,  he  paid  and  fully  discharged  all  his  indebted- 
ness to  said  breweries  company,  and  while  said 
mortgage  was  in  full  force  and  effect  as  between 
him  and  the  mortgagees,  the  said  breweries  com- 
pany, by  mistake  on  its  part  and  without  the  knowl- 
edge of  plaintiff,  placed  a  notation  on  the  mortgage 
record  of  said  mortgage  in  the  recorder's  office 
of  Stark  county,  Ohio,  which  he  claims  was  only 
intended  as  a  release  of  said  assignment  of  said 
mortgage  as  collateral  security  to  said  breweries 
company,  but  that  by  inadvertence  and  uninten- 
tionally the  said  breweries  company  placed  the 
usual  notation  of  a  full  release  thereon.  Plaintiff 
asks  that  certain  mortgages  on  said  premises,  one 
of  $835  bearing  date  of  May  14,  1912,  and  one  for 
$1,801  bearing  date  of  September  30,  1913,  held 
by  the  state  superintendent  of  banks  of  Ohio,  be 
declared  inferior  and  subsequent  to  his  said  mort- 
gage lien,  and  in  fact  prays  that  they  be  cancelled 
and  held  for  naught. 

The  defendant,  the  superintendent  of  banks  of 
the  state  of  Ohio,  by  answer  denies  all  of  the  ma- 
terial allegations  in  the  amended  petition  of  plain- 
tiff, and  especially  avers  that,  by  reason  of  the 
notation  made  on  the  margin  of  the  record  in  said 
mortgage  record  containing  the  recording  of  said 
plaintiff's  mortgage  by  the  said '  breweries  com- 
pany, the  same  was  released  of  record,  and  that 
by  reason  thereof  the  mortgages  heretofore  men- 
tioned of  said  superintendent  of  banks  of  the  state 
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of  Ohio  are  the  first  and  best  liens  on  the  real  estate 
described  therein,  and  further  that  the  said  pre- 
tended lien  of  plaintiff  on  his  alleged  mortgage  is 
and  has  no  force  and  effect  in  law. 

The  only  issue  in  this  case,  as  we  view  it,  is  as 
to  the  legal  effect  of  the  transfer  and  notation  there- 
on of  the  Daniel  Mossop  mortgage,  in  the  light  of 
the  facts  as  shown  by  the  evidence  and  the  law 
applicable  thereto,  the  notation  on  the  mortgage 
record  being  as  follows : 

"Canton,  Ohio,  Nov.  22,  ipio. 

"For  a  good  and  valuable  consideration  I  here- 
by sell,  assign,  convey  and  transfer  all  of  my  right, 
title  and  interest  to  the  within  note  and  mortgage 
to  the  Stark-Tuscarawas  Breweries  Company,  a 
corporation,  per  the  terms  and  conditions  of  a  con- 
tract of  even  date  herewith,  by  and  between  the 
parties  hereto. 

"Daniel  Mossop. 

"Copied  from  original  mtg.  Nov.  22,  1910. 

"M.  E.  McFarren,  Recorder,  by  G.*' 

"Canton,  Ohio,  July  iq,  1912. 

"This  is  to  certify  that  the  conditions  of  this 
mortgage  have  been  satisfied. 

"The  Stark-Tuscarawas  Breweries  Co., 
"By  John  F.  Weiss,  Secy.  &  Treas. 

"M.  E.  McFarren,  Recorder.    Copied  from  orig- 
inal mtg.  7-9-12." 
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From  an  examination  of  the  language  contained 
in  the  above  transfer  it  will  be  readily  seen  that 
it  is  a  conditional  or  limited  transfer,  and  is  not 
absolute  and  entire.  In  other  words,  the  transfer 
is  in  extent  and  scope  limited,  as  in  the  language, 
"per  the  terms  and  conditions  of  a  certain  contract 
of  even  date  herewith,  by  and  between  the  parties 
hereto,"  meaning  the  plaintiff  and  the  breweries 
company.  The  only  right  the  breweries  company 
had  in  and  to  the  mortgage  was  that  given  to  it 
by  the  transfer,  and  when  it  attempted  to  release 
it,  whether  inadvertently  or  otherwise,  it  did  so 
without  any  authority  in  fact  or  in  law  as  between 
the  rights  of  the  mortgagors  and  mortgagee.  We 
think  the  language  in  the  transfer  is  of  such  char- 
acter and  nature,  not  being  absolute  on  its  face, 
but  a  limited  transfer,  which  is  clearly  patent  by 
the  language  contained  therein,  as  to  be  sufficient 
notice  for  persons  examining  the  title  of  the 
premises  described  in  said  mortgage  to  know  that 
the  transferee  of  same  is  not  the  absolute  owner 
thereof  and  has  no  right  to  release  it  of  record. 
The  evidence  in  this  case  clearly  shows,  and  in 
fact  it  is  undisputed,  that  the  representative  and 
agent  of  the  state  superintendent  of  banks,  who 
examined  this  title,  made  no  inquiry  as  to  any 
contract  and  made  no  examination  as  to  whether 
or  not  the  same  was  of  record,  although  at  this 
time  the  contract  referred  to  in  said  transfer  was 
of  record  and  could  have  been  found  in  Vol.  482, 
page  153,  of  the  mortgage  records  of  Stark  county, 
Ohio.  An  examination  of  the  contract  would  have 
disclosed  the  fact  that  the  breweries  company  was 
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not  the  owner  of  the  mortgage  in  question  and  was 
without  authority  to  release  the  same. 

We  think  it  is  a  well-settled  principle  of  law 
that  whenever  a  party  has  information  or  knowl- 
edge of  certain  extraneous  facts  which  of  them- 
selves do  not  amount  to  or  tend  to  show  actual 
notice,  but  which  are  sufficient  to  put  a  reasonably 
prudent  man  upon  inquiry  respecting  a  conflicting 
interest,  claim  or  right,  and  the  circumstances  are 
such  that  the  inquiry  if  made  and  followed  up  with 
reasonable  care  and  diligence  would  lead  to  a  dis- 
covery of  the  truth  and  a  knowledge  of  the  in- 
terest, claim  or  right  which  really  exists,  the  party 
is  absolutely  charged  with  a  constructive  notice  of 
such  interest,  claim  or  right,  and  the  presumption 
of  knowledge  is  then  conclusive. 

In  view  of  what  we  have  already  said  we  think 
that  the  law  and  equities  are  in  favor  of  the  plain- 
tiff, that  he  is  entitled  to  the  relief  prayed  for  in 
his  petition,  that  said  notation  placed  on  the  mort- 
gage record  by  the  breweries  company  should  be 
stricken  therefrom  and  held  for  naught,  and  that 
judgment  should  be  entered  in  favor  of  the  plain- 
tiff on  his  note,  with  interest,  and  said  real  estate 
described  in  the  amended  petition  be  sold  and  the 
proceeds  first  applied  to  the  judgment  of  plaintiff. 

Judgment  and  decree  accordingly. 

Shields  and  Powell,  JJ.,  concur. 
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Contest  of  will — Three- fourths  jury  law  applies  —  Section  5, 
Article  I,  Constitution,  igu^  Section  11455,  General  Code 
{103  O.  L,,  11)  — Execution  of  xmll--  Testator  may  sign  after 
subscribing  witness,  when, 

L  Article  I,  Section  5,  of  the  G)nstitution,  and  Section  11455, 
General  Code  (103  O.  L.,  11),  include  actions  to  contest  the 
validity  of  a  will,  and  a  verdict  in  such  actions  may  be  ren- 
dered upon  the  concurrence  of  three-fourths  or  more  of  the 
members  of  the  jury. 

2.  A  will,  otherwise  regularly  executed  in  conformity  with  the 
provisions  of  Section  10505,  General  Code,  is  not  invalidated 
by  the  fact  that  one  of  the  subscribing  witnesses  to  the  will 
signed  as  a  witness  before  the  testator  signed  the  will,  where 
the  signing  was  one  continuous  transaction. 

(Decided  April  27,  1916.) 

Error  :     Court  of  Appeals  for  Harrison  county. 

Messrs.  Healea  &  Kinsey  and  Mr.  A.  O.  Barnes, 
for  plaintiffs  in  error. 

Mr.  P.  W.  Boggs;  Mr.  R.  H.  Minteer  and 
Messrs.  Westenhaver,  Boyd  &  Brooks,  for  de- 
fendants in  error. 

Pollock,  J.  Plaintiffs  in  error,  H.  L.  Slem- 
mons and  others,  commenced  an  action  against  the 
defendants  in  error,  Julia  A.  Toland  and  others, 
in  the  common  pleas  court  of  this  county  to  con- 
test the  validity  of  the  will  of  Elizabeth  Slemmons, 
deceased,  which  will  was  on  August  1,  1914,  duly 
probated  in  the  probate  court  of  Harrison  county, 
Ohio,  and  an  issue  was  made  up  whether  or  not  the 
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writing  produced  is  the  last  will  of  Elizabeth  Slem- 
mons. 

A  trial  was  had  in  the  court  of  common  pleas, 
which  resulted  in  a  verdict  sustaining  the  will. 
This  action  is  prosecuted  to  reverse  the  judgment 
thereon  rendered  for  errors  which  the  plaintiffs  in 
error  claim  occurred  in  the  trial  of  the  cause  in 
the  court  below. 

The  court  charged  the  jury  that  three-fourths 
or  more  of  their  number  could  return  a  verdict, 
and  the  verdict  returned  by  the  jury  was  concurred 
in  by  only  ten  of  the  jurors. 

Article  I,  Section  5,  of  the  Constitution  of  this 
state  is  as  follows: 

"The  right  of  trial  by  jury  shall  be  inviolate, 
except  that,  in  civil  cases,  laws  may  be  passed  to 
authorize  the  rendering  of  a  verdict  by  the  con- 
currence of  not  less  than  three-fourths  of  the 
jury." 

Section  11455,  General  Code,  which  was 
amended  after  the  adoption  of  this  provision  of 
the  constitution  in  order  to  give  effect  to  the  con- 
stitution, provides,  in  so  far  as  it  refers  to  this 
question,  that: 

"In  all  civil  actions  a  jury  shall  render  a  verdict 
upon  the  concurrence  of  three-fourths  or  more  of 
their  number.  The  verdict  shall  be  in  writing  and 
signed  by  each  of  such  jurors  concurring  therein." 
(103  O.  L.,  11). 

The  plaintiffs  contend  that  the  legislature  pro- 
vided for  a  verdict  by  three-fourths  of  the  jury 
only  in  a  civil  action,  and  that  the  contest  of  a  will 
is  not  a  civil  action  but  a  proceeding  provided  by 
statute;  that  the  term  "civil  actions"  in  this  sec- 
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tion  embraces  only  such  cases  as  were  before  the 
code  known  as  actions  at  law  and  suits  in  equity. 

The  General  Code,  Section  11237,  defines  an  ac- 
tion as  follows:  "An  action  is  an  ordinary  pro- 
ceeding in  a  court  of  justice,  involving  process, 
pleadings,  and  ending  in  a  judgment  or  decree,  by 
which  a  party  prosecutes  another  for  the  redress 
of  a  legal  wrong,  enforcement  of  a  legal  rieht,  or 
the  punishment  of  a  public  offense.''  And  Section 
11238  provides  that:  "There  shall  be  but  one  form 
of  action,  to  be  known  as  a  civil  action.  This  re- 
quirement does  not  affect  any  substantive  right  or 
liability,  legal  or  equitable." 

Thus  it  appears  that  a  "civil  action"  includes  all 
ordinary  proceedings  involving  process,  pleadings, 
and  ending  in  a  judgment  which  finally  determines 
the  matter  in  controversy  between  the  parties  be- 
fore the  court. 

In  Webb,  Rear.,  v.  Stasel,  Recr.,  80  Ohio  St., 
122,  Shauck,  J.,  said  at  page  125: 

"It  has  long  been  familiar  to  counsel  that  the 
civil  action  of  the  code  includes  all  such  proceed- 
ings as  prior  to  its  enactment  were  regarded  either 
as  actions  at  law  or  suits  in  equity,  and  rights  of 
action  since  authorized  by  statute  unless  the  au- 
thorizing statute  itself  defines  a  mode  of  enforc- 
ing the  right  at  variance  from  the  procedure  pre- 
scribed by  the  code." 

We  are  not  left  to  the  general  provisions  of  the 
code  to  determine  the  character  of  the  proceeding 
to  contest  the  validity  of  a  will,  but  Section  12079 
provides  that  a  person  interested  in  a  will  or  codicil 
that  has  been  admitted  to  probate  may  contest  its 
validity  by  a  civil  action  in  the  common  pleas  court. 
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By  the  act  of  February  26,  1824  (22  O.  L.,  123), 
it  is  provided  that  the  contest  of  the  validity 
of  a  will  should  be  by  a  bill  in  chancery.  This 
mode  continued  until  the  adoption  of  the  civil 
code  (51  O.  L.,  57),  and  the  passage  of  the  act  of 
March  14,  1853  (51  O.  L.,  167,  173),  relating  to 
the  jurisdiction  of  the  probate  court,  where  the 
right  to  contest  the  validity  of  a  will  was  author- 
ized by  petition  to  the  court  of  common  pleas  of 
the  proper  county.  Since  that  time  the  act  above 
referred  to  has  been  amended,  and  we  now  have 
Section  12079,  General  Code,  providing  that  the 
remedy  may  be  by  a  civil  action.  The  contest  of 
the  validity  of  a  will  is  now  a  civil  action,  and  the 
trial  proceeds  under  the  civil  code,  except  where 
changed  by  the  code  in  the  chapter  providing  for 
the  contest  of  wills,  and  then  the  trial  must  pro- 
ceed in  conformity  with  such  special  proceedings. 
Dew  et  al.  v.  Reid  et  aL,  52  Ohio  St.,  519. 

In  Wagner  v.  Ziegler,  44  Ohio  St.,  59,  Spear, 
J.,  said  at  page  69 : 

"The  statute  provides  the  order  in  which  the 
testimony  shall  be  introduced,  gives  legal  effect  to 
the  will  and  order  of  probate,  and  requires  the  case 
to  be  submitted  to  the  jury.  In  other  respects  the 
trial  is  to  be  conducted  as  other  jury  trials  are  con- 
ducted; and  it  is  the  duty  of  the  court  in  that  case, 
as  in  other  cases,  to  give  proper  instructions  to 
the  jury." 

The  only  special  statutory  provisions  relating 
to  the  contest  of  the  validity  of  a  will  are  the  re- 
quirements in  regard  to  the  issue — ^that  it  must  be 
made  up  either  by  pleadings  or  by  order  on  the 
journal — ^the  legal  effect  of  the  order  of  probate  of 
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the  will,  and  the  order  in  which  testimony  ^all  be 
introduced;  in  all  other  respects  the  trial  shall  pro- 
ceed as  other  civil  actions. 

We  find  no  special  requirement  in  regard  to  the 
verdict  of  the  jury;  and  the  provision  of  the  con- 
stitution in  regard  to  the  verdict  of  the  jury  in 
civil  cases  and  the  statute  enacted  to  carry  into  ef- 
fect that  provision,  control  in  actions  for  the  con- 
test of  the  validity  of  wills. 

There  was  no  error  in  the  court  charging  the 
jury  that  a  verdict  could  be  returned  by  the  con- 
currence of  three-fourths  or  more  of  the  jury. 

The  plaintiffs  further  claim  that  the  trial  court 
erred  in  giving  defendants'  request  to  charge  be- 
fore argument.  The  request  charged  is  as  fol- 
lows: 

"If  you  find  that  the  paper  writing  purporting 
to  be  the  last  will  and  testament  of  Elizabeth 
Slemmons  was  signed  by  her  in  the  presence  of  the 
two  witnesses,  S.  M.  Farnesworth  and  Catharine 
A.  Case,  and  that  said  witnesses  signed  the  same 
in  the  presence  of  the  testatrix,  then  I  charge  you 
that  as  to  whether  the  testatrix  signed  her  name 
before  or  after  the  witnesses  had  signed  their 
names  thereto  is  wholly  immaterial." 

There  was  testimony  tending  to  prove  that  S. 
M.  Farnesworth,  one  of  the  witnesses  to  the  will, 
sigfned  his  name  as  a  witness  thereto  before  Miss 
Slemmons,  the  testatrix,  had  signed  the  will;  that 
she  signed  immediately  after  this  witness;  that  the 
will  was  then  signed  by  the  other  witness — ^all  one 
continuous  and  uninterrupted  transaction  and  in 
the  presence  of  one  another. 
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The  provision  of  Section  10505,  General  Code, 
regarding  the  execution  of  wills,  is  as  follows : 

"Except  nuncupative  wills,  every  last  will  and 
testament  must  be  in  writing,  but  may  be  hand- 
written or  typewritten.  Such  will  must  be  signed 
at  the  end  by  the  party  making  it,  or  by  some  other 
person  in  his  presence  and  by  his  express  direction, 
and  be  attested  and  subscribed  in  the  presence  of 
such  party,  by  two  or  more  competent  witnesses, 
who  saw  the  testator  subscribe,  or  heard  him  ac- 
knowledge it." 

In  order  to  make  a  valid  will  the  code  require- 
ments must  be  followed,  and  one  of  the  essentials 
to  the  execution  of  a  will  is  that  it  must  be  attested 
and  subscribed  in  the  presence  of  the  testator  by 
two  witnesses,  who  either  saw  him  subscribe  or 
heard  him  acknowledge  signing  the  will.  The 
question  then  arises.  If  the  witness  to  the  will 
signed  before  the  testator  had  signed,  is  it  an  at- 
testing and  subscribing  as  required  by  this  statute? 

This  question  first  came  before  the  English 
courts  in  a  construction  of  the  statute  of  1  Vict, 
C.  26,  Sec.  9.  There  it  was  held  that  it  was  neces- 
sary to  the  validity  of  the  will  that  the  testator 
sign  the  will  before  the  witnesses  signed.  The  pro- 
vision of  the  English  act  was  similar  to  the  act  of 
this  state  quoted  above. 

Some  of  the  courts  of  this  country  have  followed 
the  decisions  of  the  English  courts,  notably  the 
New  York  court  of  appeals  in  Jackson  v.  Jackson, 
39  N.  Y.,  153,  which  case  is  followed  by  that  court 
in  later  decisions. 

The  supreme  court  of  Massachusetts  has  also 
given  a  similar  construction  to  the  statute  of  that 
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State  in  Barnes  v.  Chase,  208  Mass.,  490,  94  N.  E. 
Rep.;  694. 

The  courts  of  Georgia  have  placed  a  like  con- 
struction upon  their  statute.  Lane  v.  Lane,  125 
Ga.,  386,  54  S.  E.  Rep.,  90. 

But  the  courts  of  many  of  the  other  states  have 
placed  a  contrary  construction  upon  the  statutes 
of  their  respective  states  providing  for  the  execu- 
tion of  a  will. 

"The  view  that  seems  to  have  the  weight  of 
modern  authority  is  that  'in  acts  substantially  con- 
temporaneous it  cannot  be  said  that  there  is  any 
substantial  priority,'  and  that  where  the  execution 
is  completed  at  one  transaction  it  cannot  be  held 
that  the  will  is  rendered  invalid  because  one  or 
more  of  the  witnesses  signed  before  the  testator." 
Page  on  Wills,  Section  222. 

The  principle  announced  by  Page  has  the  sup- 
port of  the  following  cases :  O'Brien  v.  Gallagher, 
25  Conn.,  229;  Gibson  v.  Nelson,  181  111.,  122, 
54  N.  E.  Rep.,  901 ;  Sechrest  v.  Edwards,  61  Ky. 
(4  Mete),  163;  Cutler  v.  Cutler,  130  N.  C,  1, 
40  S.  E.  Rep.,  689;  Miller  v.  McNiell,  35  Pa.  St., 
217,  78  Am.  Dec,  333;  Kaufman  v.  Caughman,  49 
S.  C,  159,  27  S.  E.  Rep.,  16;  In  re  Silva's  Estate, 
169  Cal.,  116,  145  Pac.  Rep.,  1015;  Horn's  Estate 
V.  Bartow,  161  Mich.,  20,  125  N.  W.  Rep.,  696; 
In  re  Shapter's  Estate,  35  Col.,  575,  85  Pac.  Rep., 
688. 

The  object  of  requiring  the  execution  of  wills 
to  conform  to  a  statutory  formula  in  order  to 
render  them  valid  is  to  prevent  fraud  upon  heirs 
at  law  in  the  distribution  of  the  estate  of  their  an- 
cestors, and  courts  in  the  construction  of  these  pro- 
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visions  should  have  this  object  in  mind,  in  order 
to  sustain  the  execution,  and  should  not  place  such 
a  liberal  construction  that  the  object  of  the  statute 
would  be  destroyed.  But  when  all  the  provisions  of 
the  statute  are  followed,  the  order  in  which  the 
signatures  of  the  testator  and  the  witnesses  are  af- 
fixed to  the  will  is  not  essential. 

The  supreme  court  of  Kentucky  in  Sechrest  v. 
Edwards,  supra,  say  at  page  167: 

"It  was  not  material  whether  the  names  of  the 
attesting  witnesses,  or  that  of  the  testator,  shall 
have  been  first  subscribed,  if  the  witnesses  were 
present  when  the  testator  *  *  *  wrote  his 
name,  *  ^^  *  and,  being  called  on  for  that 
purpose,  actually  witnessed    *     *    *    that  fact." 

The  statute  does  not  expressly  provide  the  order 
in  which  the  signatures  of  the  testator  and  the 
witnesses  shall  be  subscribed  to  the  will;  all  that 
it  requires  is  that  the  will  shall  be  attested  and  sub- 
scribed in  the  presence  of  the  testator.  If  the  per- 
sons who  are  present  are  told  by  the  testator  that 
he  desires  to  execute  his  will  by  signing  the  paper 
writing  there  present  and  that  he  desires  these  per- 
sons to  sign  the  paper  as  witnesses  thereto,  the 
order  of  signing  is  not  essential,  if  the  signatures 
of  the  testator  and  the  witnesses  are  subscribed  at 
one  continuous  transaction. 

The  chances  of  fraud  or  imposition  in  the  ex- 
ecution of  the  will  are  not  increased  by  reason  of 
one  of  the  witnesses  signing  before  the  testator, 
where  the  testator  signs  immediately  thereafter 
and  in  the  presence  of  the  witness,  if  the  will  is 
otherwise  regularly  executed. 
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Harsh  and  unnecessarily  technical  rules  of  con- 
struction, which  may  defeat  the  right  to  dispose  of 
property  by  will,  should  not  be  required  in  the  ex- 
ecution of  a  will,  where  the  statute  does  not  ex- 
pressly imply  such  requirement,  and  the  formali- 
ties of  the  statute  are  substantially  followed. 

Miss  Slemmons  had  a  right  to  dispose  of  her 
property  by  will,  and  unless  it  is  material  she 
should  not  be  deprived  of  that  right  through  some 
defect  in  the  execution  of  her  will. 

Mr.  Farnesworth,  one  of  the  witnesses  to  the 
will,  is  the  only  one  who  testified  that  he  signed 
the  will  before  the  testatrix.  He  says  he  was 
called  into  the  room  where  Miss  Slemmons  was; 
that  after  some  talk  with  her  regarding  her  de- 
sire to  execute  the  will  and  that  she  desired  him  to  be 
one  of  the  witnesses,  he  took  the  paper  and  signed 
it,  handed  it  to  Miss  Slemmons,  who  signed  and 
handed  it  to  the  other  witness,  and  it  was  signed 
by  that  witness. 

Other  errors  were  urged  by  plaintiffs,  but  we 
do  not  find  that  any  of  them  are  well  taken  or  of 
enough  importance  to  merit  further  comment  here. 
The  judgment  is  affirmed. 

Judgment  affirmed. 
Spence  and  Metcalfe^  JJ.,  concur. 
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Stripe  v.  The  National  Fireproofing  Co. 

Foreclosure — Jurisdiction  under  cross-petition — Failure  of  service 
of  summons,  etc,  —  Rights  of  mortgagor  and  mortgagee — 
After  condition  broken — Ejectment. 

1.  Jurisdiction  to  render  judgment  on  a  cross-petition  is  not  con- 

ferred by  the  service  had  on  the  petition  praying  for  fore- 
closure of  a  mortgage,  where  the  cross-petition  was  not  filed 
for  several  months  after  the  entering  of  a  decree  of  sale  on 
the  petition,  and  did  not  ask  for  the  sale  of  the  same  land  as 
that. described  in  the  petition  but  had  reference  to  a  difiEerent 
parcel  of  land,  and  the  relief  sought  was  not  the  same  but  of 
a  different  nature,  and  the  codefendant  whom  it  is  sought  to 
hold  under  the  service  upon  the  petition  did  not  enter  his 
appearance  under  the  cross-petition. 

2.  But  a  suit  in  ejectment  does  not  lie  upon  the  petition  of  a 

mortgagor,  or  his  heirs  and  devisees  or  supposed  successors 
in  title,  where  the  condition  of  the  mortgage  has  been  broken ; 
from  which  it  follows  that  the  defective  service  in  the  instant 
case  is  without  avail  to  the  plaintiff  who  claims  title  throu^ 
the  mortgagor. 

(Decided  March  24,  1916.) 

Error:     Court  of  Appeals  of  Stark  county. 

Mr.  J.  W.  Craine  and  Mr.  J.  W.  Jeffers,  for 
plaintiff  in  error. 

Messrs.  Pomerene,  Ambler  &  Pomerene  and 
Messrs.  Kratsch  &  Maier,  for  defendant  in  error. 

HoucK,  J.  The  parties  to  this  error  proceeding 
stand  here  in  the  same  relation  to  each  other  as 
in  the  court  below.  The  original  action  was  one 
in  ejectment  and,  a  jury  being  waived,  was  sub- 
mitted to  the  court  below  on  the  petition  of  the 
plaintiff,  the  first  defense  in  the  second  amended 
answer  of  the  defendant,  The  National  Fireproof- 
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ing  Company,  the  amended  reply  thereto  and  an 
agreed  statement  of  facts.  The  court  of  common 
pleas  found  for  the  defendant,  and  error  is  now 
prosecuted  to  this  court  seeking  a  reversal  of  that 
judgment.  The  facts  necessary  for  a  proper  de- 
termination of  this  controversy,  obtained  from  the 
agreed  statement  of  facts,  are  as  follows: 

"John  Stripe  was  the  owner  of  the  northwest 
quarter  of  Section  No.  31,  Township  No.  12, 
Range  No.  8,  Stark  county,  Ohio.  On  June  1, 
1864,  to  secure  certain  notes  John  Stripe  executed 
and  delivered  to  Daniel  J.  Wise  a  mortgage  on  the 
south  half  of  said  northwest  quarter.  Later 
Daniel  J.  Wise  sold  and  transferred  his  notes  and 
mortgages  to  John  H.  Wise.  John  H.  Wise  died, 
and  these  notes  and  mortgages  came  into  the  pos- 
session of  Oliver  P.  Shanafelt  as  his  adminis- 
trator. On  April  7,  1877,  John  Stripe  and  wife, 
for  the  purpose  of  securing  nine  promissory  notes, 
executed  and  delivered  to  Hiram  Stripe  a  mort- 
gage on  the  entire  northwest  quarter,  excepting  1.35 
acres.  This  mortgage  was  the  second  mortgage 
on  the  south  half  and  the  first  mortgage  on  the 
north  half  of  said  northwest  quarter.  On  the  8th 
day  of  April,  1878,  Hiram  Stripe  transferred  his 
notes  and  mortgage  to  Hiram  R.  Wise.  On  the 
15th  day  of  March,  1878,  John  Stripe  and  wife,  to 
secure  certain  notes,  executed  and  delivered  to 
John  Miller  a  mortgage  on  the  entire  northwest 
quarter,  excepting  said  1.35  acres,  which  mort- 
gage was  the  third  mortgage  on  the  south  half  and 
the  second  mortgage  on  the  north  half  of  said  real 
estate. 
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"Oliver  P.  Shanafelt,  as  administrator,  on  the 
13th  day  of  May,  1884,  commenced  an  action  to 
foreclose  his  mortgage  on  the  south  half  of  said 
northwest  quarter,  making  John  Stripe,  Hiram  R. 
Wise,  John  Miller  et  al,  defendants,  and  served 
all  of  the  defendants  with  summons  excepting  John 
Miller.  John  Stripe  having  filed  an  answer  to  the 
petition  of  Oliver  P.  Shanafelt,  as  administrator, 
said  administrator  having  filed  a  reply  to  said  an- 
swer, the  cause  came  on  for  hearing  on  said  peti- 
tion, answer  and  reply,  and  on  the  2nd  day  of 
January,  1885,  a  decree  was  rendered  in  favor  of 
the  plaintiff,  Oliver  P.  Shanafelt,  as  such  admin- 
istrator. At  the  time  of  this  decree,  which  was 
January  2,  1885,  Hiram  R.  Wise  had  not  filed  an 
answer  or  cross-petition  in  this  case,  although 
the  case  was  started  May  13,  1884,  and  Hiram  R. 
Wise  was  duly  served  with  summons.  On  Sep- 
tember 11,  1885,  being  eight  months  and  nine  days 
after  the  trial  and  decree  entered  in  favor  of  the 
plaintiflF,  Oliver  P.  Shanafelt,  Hiram  R.  Wise  filed 
his  cross-petition  praying  to  have  his  mortgage 
foreclosed  not  only  on  the  south  half  but  on  the 
north  half  of  said  northwest  quarter.  No  sum- 
mons was  issued  under  this  cross-petition,  nor  did 
John  Stripe  enter  his  appearance.  On  March  1, 
1886,  the  south  half  of  said  northwest  quarter  was 
sold  under  the  decree  rendered  in  favor  of  Oliver 
P.  Shanafelt,  administrator,  and  on  March  3, 
1886,  said  decree  was  confirmed  and  deed  ordered, 
the  purchaser  being  Hiram  R.  Wise.  On  March 
1,  1886,  Hiram  R.  Wise  obtained  a  judgment  and 
decree  under  his  said  cross-petition.  On  August 
17,  1891,  Hiram  R.  Wise  assigned  and  transferred 
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whatever  interest  he  had  in  his  decree  to  George 
W.  Grouse  and  on  December  14,  1895,  the  north 
half  of  said  northwest  quarter  was  sold  under  the 
Hiram  R.  Wise  decree  to  George  W.  Grouse,  and 
on  December  16,  1895,  the  sale  was  confirmed  by 
the  court  and  said  Grouse  entered  into  possession 
of  said  premises  and  continued  thus  until  he  sold 
same  to  the  defendant,  the  National  Fireproofing 
Gompany,  which  was  in  the  actual  possession  of 
same  at  the  commencement  of  the  suit  in  eject- 
ment. That  John  Stripe  on  November  16,  1892, 
executed  his  last  will  and  testament  in  which  he 
attempted  to  devise  the  real  estate  in  question  to 
certain  heirs,  and  the  plaintiff  now  claims  title 
thereto  by  said  devise  and  certain  deeds  conveying 
the  same  to  him.  That  said  John  Stripe  departed 
this  life  on  July  18,  1894,  and  at  said  time  was  in 
the  actual  possession  of  the  real  estate  in  ques- 
tion." 

We  find  from  the  facts  in  this  case  that  but  two 
questions  are  presented  for  determination  by  the 
court  and  that  they  are  decisive  of  this  con- 
troversy. The  first  question  is,  Did  the  court  have 
jurisdiction  over  the  person  of  John  Stripe  in  face 
of  the  fact  that  no  summons  was  served  on  him 
and  there  was  no  waiver  of  service  of  summons 
by  him  on  the  cross-petition  of  Hiram  R.  Wise? 
The  facts  clearly  show  that  the  petition  upon  which 
service  was  had  did  not  include  the  real  estate 
sought  to  be  sold  under  and  by  the  cross-petition 
of  Hiram  R.  Wise,  but  embraced  an  entirely  dif- 
ferent parcel  of  land,  that  the  relief  sought  in  the 
cross-petition  was  of  a  diflFerent  nature  and  not 
the  same  as  in  the  petition,  and  therefore  service 
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of  summons  on  the  petition  certainly  could  not  bind 
John  Stripe  as  to  the  cross-petition  when  he  had 
not  been  served  with  summons  and  had  not  other- 
wise entered  his  appearance  with  reference  to  the 
relief  sought  in  the  cross-petition. 

We  feel  that  our  supreme  court  has  finally  de- 
termined this  question  in  the  case  of  Southward  v. 
Jamison  et  ai,  66  Ohio  St.,  290,  the  first  syllabus 
being  as  follows : 

"So  long  as  a  cross-petition  in  an  action  is 
strictly  confined  to  'matters  in  question  in  the  peti- 
tion,' the  summons  issued  on  the  petition  would  be 
sufficient  notice  to  sustain  a  judgment  rendered  on 
the  cross-petition;  but  when  the  cross-petition  sets 
up  matters  which  are  not  drawn  'in  question  in 
the  petition,'  and  seeks  affirmative  relief  against 
a  codefendant,  of  a  nature  different  from  that 
sought  in  the  petition,  a  summons  to  the  party  to 
be  charged,  issued  on  the  petition,  will  not  confer 
jurisdiction  to  render  judgment  on  the  cross-peti- 
tion, especially  when  the  cross-petition  is  filed  after 
the  defendant  thereto  is  in  default  for  answer  to 
the  petition,  and  a  summons  on  the  cross-petition 
in  such  case  is  necessary." 

But  we  do  not  think  this  question  is  decisive  of 
the  real  problem  to  be  solved  in  the  case  at  bar. 
We  hold  that  it  must  be  determined  upon  the  rights 
of  mortgagor  and  mortgagee  after  conditions 
broken,  which  brings  us  to  the  second  question  in 
this  inquiry.  What  are  the  legal  rights  of  the  mort- 
gagor and  mortgagee  of  real  property  after  con- 
dition in  the  mortgage  is  broken,  and  was  the 
remedy  of  plaintiff,  if  he  had  any,  ejectment? 

We  think  not.     Section  11903,  General  Code, 
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provides:  "In  an  action  for  the  recovery  of  real 
property,  it  shall  be  sufficient  if  the  plaintiff  states 
in  his  petition  that  he  has  a  legal  estate  therein 
and  is  entitled  to  the  possession  thereof,  describ- 
ing it  with  such  certainty  as  to  identify  the  prop- 
erty, and  that  the  defendant  unlawfully  keeps  him 
out  of  the  possession."  The  plaintiff  must  allege 
and  prove  that  he  has  a  legal  estate  in  the  real  estate 
of  which  he  seeks  to  gain  possession.  Did  Isaac 
Stripe  have  a  legal  estate  in  the  real  estate  in  ques- 
tion at  the  time  of  the  commencement  of  this  suit  ? 
Certainly  not.  He  had  the  title,  if  any,  that  John 
Stripe  had  in  same.  What  title  did  John  Stripe 
have  at  the  time  of  his  decease?  Simply  the  equity 
of  redemption  growing  out  of  his  rights  as  mort- 
gagor after  the  condition  in  the  mortgage  had  been 
broken. 

What  are  the  rights  of  a  mortgagor  in  the  mort- 
gaged premises  after  the  condition  in  the  mortgage 
is  broken  ? 

"A  mortgage  of  real  estate  is  regarded,  in 
equity,  as  a  mere  security  for  the  performance  of 
its  condition  of  defeasance,  and  where  that  condi- 
tion is  the  payment  of  a  debt,  the  security  is  re- 
garded as  an  incident  of  the  debt.  Swartz  v.  Leist, 
13  Ohio  St.,  419. 

"The  mortgage  being,  in  equity,  regarded  as  a 
mere  security  for  the  debt,  the  legal  title  to  the 
mortgaged  premises  remains  in  the  mortgagor,  as 
against  all  the  world,  except  the  mortgagee,  and 
also  as  against  him  until  condition  broken,  but 
after  condition  broken  the  legal  title  as  between 
mortgagor  and  mortgagee  is  vested  in  the  mort- 
gagee.   Allen  V.  Everly,  24  Ohio  St.,  97;  Hihhs  v. 
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Ins.  Co.,  40  Ohio  St.,  543,  559;  Ely  v.  McGuire,  2 
Ohio,  223;  Mar^mv.^/^er,  42  Ohio  St.,  94.  *  *  * 

*ln  our  own  state,  the  right  to  foreclose  a  mort- 
gage after  condition  broken,  either  by  a  strict  fore- 
closure, or  by  a  foreclosure  and  sale  of  the  mort- 
gaged property,  continued  down  to  the  adoption 
of  the  code  of  civil  procedure  in  1853.  By  sec. 
374  of  the  code  [which  is  now  Section  11588,  Gen- 
eral Code]  it  is  provided  that:  'When  a  mortgage 
is  foreclosed,  a  sale  of  the  premises  shall  be  or- 
dered/ This  prohibits  a  strict  foreclosure  in  this 
state,  and  now,  after  condition  broken,  if  the  mort- 
gagee appeals  to  the  courts  to  enforce  his  mort- 
gage, he  must  elect  between  two  remedies.  He 
may  sue  for  the  recovery  of  the  possession  of  the 
land  in  a  real  action  in  the  nature  of  ejectment, 
using  his  mortgage  to  prove  his  title;  or,  he  may 
sue  for  a  foreclosure  of  his  mortgage,  and  a  sale 
of  the  mortgaged  premises. 

"After  condition  broken,  the  title  is  vested  in  the 
mortgagee,  as  between  him  and  the  mortgagor,  and 
as  the  right  of  the  mortgagee  to  recover  the  posses- 
sion of  the  land  by  ejectment,  always  existed  at  com- 
mon law,  and  has  not  been  taken  away  by  statute,  it 
still  exists  in  this  state.*'  Kerr  et  al.  v.  Lydecker, 
Admr.,  51  Ohio  St.,  240,  248,  249. 

Applying  the  above  principles  of  law  to  the  con- 
ceded facts  in  this  case  we  can  reach  but  one  con- 
clusion, and  that  is  that  the  judgment  of  the  com- 
mon pleas  court  is  right  and  should  be  affirmed. 

Judgment  affirmed. 

Powell,  J.,  and  Ferneding,  J.  (sitting  in  place 
of  Shields,  J.),  concur. 


Digitized  by 


Google 


Ohio  Appellate  Reports.  217 

App.]  Landrey  v.  Harmon,  Mayor. 

Landrey  V.  Harmon,  Mayor,  et  al. 
Weddle  v.  Harmon,  Mayor,  et  al. 

Civil  service  —  Municipal — Removals  —  Appeal  to  common  pleas 
court — Jurisdiction  de  novo  ^^  Section  486'i/a,  General  Code 
(io6  O.  L.,  412)  — Appeal  perfected,  when, 

1.  Section  48d-17a,  General  Code  (106  O.  L.,  412),  providing  for  an 

appeal  from  the  municipal  civil  service  commission  to  the 
court  of  common  pleas  in  case  of  removal  of  the  chief  of 
police  or  the  chief  of  the  fire  department,  gives  jurisdiction  to 
the  court  of  common  pleas  to  try  the  question  of  removal 
de  novo, 

2.  The  appeal  is  perfected  when  the  necessary  papers  and  tran- 

scripts are  filed  in  the  office  of  the  clerk  of  the  court  of  com- 
mon pleas  within  the  prescribed  time. 

(Decided  April  26,  1916.) 

Error:    Court  of  Appeals  for  Miami  county. 

Mr.  G.  T.  Thomas  and  Mr.  William  H,  Gilbert, 
for  plaintiffs  in  error. 

Mr.  J.  C.  Fullerton,  Jr.;  Mr.  W.  A.  Haines  and 
Mr.  Kenneth  Little,  for  defendants  in  error. 

Allread,  J.  George  Landrey,  as  chief  of  the 
fire  department,  and  John  W.  Weddle,  as  chief  of 
police,  of  the  city  of  Troy,  were  removed  from  of- 
fice by  the  mayor,  Clay  E.  Harmon. 

They  each  appealed  to  the  municipal  civil  service 
commission  where  the  orders  of  the  mayor  were 
affirmed. 

Appeals  were  then  taken  to  the  court  of  common 
pleas  where  the  proceedings  were  dismissed  upon 
the  ground  that  the  court  had  no  jurisdiction  to 
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review  the  evidence  before  the  commission  or  to 
try  the  questions  of  removal  de  novo. 

These  proceedings  in  error  are  brought  to  ob- 
tain reversals  of  the  judgments  of  the  court  of 
common  pleas  with  instructions  to  try  de  novo  the 
questions  of  removal 

The  right  of  appeal  depends  upon  the  following 
portion  of  Section  486- 17a,  General  Code  (106  O. 
L.,  412) : 

"Provided,  however,  that  in  the  case  of  the  re- 
moval of  a  chief  of  police  or  chief  of  the  fire  de- 
partment of  a  municipality  an  appeal  may  be  had 
from  the  decision  of  the  municipal  commission  to 
the  court  of  common  pleas  of  the  county  in  which 
such  municipality  is  situated  to  determine  the  suf- 
ficiency of  the  cause  of  removal.  Such  appeal  shall 
be  taken  within  ten  days  from  the  finding  of  the 
commission." 

Coimsel  for  defendants  in  error  contend  that  the 
absence  of  a  provision  fixing  the  details  as  to  the 
transfer  of  such  case  renders  the  appeal  provision 
ineflfective  and  invalid. 

We  think  there  is  sufficient  in  the  statute  to  make 
the  appeal  eflfective. 

The  statute  is  quite  as  definite  as  Section  2461, 
Greneral  Code,  in  relation  to  appeals  from  the  board 
of  county  commissioners  to  the  court  of  common 
pleas,  the  validity  of  which  has  been  repeatedly  af- 
firmed by  our  supreme  court. 

The  appeals  in  the  court  of  common  pleas  in  the 
cases  at  bar  were  complete  when  the  appellants 
caused  to  be  filed  in  the  court  of  common  pleas  the 
papers,  or  copies  thereof,  upon  which  the  cases 


Digitized  by 


Google 


Ohio  Appellate  Reports.  219 

App.]  Landrey  v,  Harmon,  Mayor. 

were  heard  before  the  municipal  commission,  and 
transcripts  of  the  decisions  of  such  commission. 

It  is  next  contended  by  counsel  for  defendants 
in  error  that  the  appeals  invoke  the  jurisdiction  of 
the  court  of  common  pleas  merely  to  review  the 
sufficiency  of  the  charges  or  reasons  for  removal, 
but  do  not  confer  jurisdiction  to  try  the  questions 
of  removal  de  novo. 

This  question  is  not  free  from  difficulty.  Coun- 
self  for  defendants  in  error  in  support  of  their  view 
cite  the  cases  of  State,  ex  reL  Atty.  GenL,  v.  Haw- 
kins, 44  Ohio  St.,  116;  State,  ex  rel.  Atty,  GenL,  v. 
Hoglan  et  al.,  64  Ohio  St.,  545,  and  State,  ex  reL 
Nolan,  V.  ClenDening,  93  Ohio  St.,  264. 

It  must  be  kept  in  mind,  however,  in  considering 
the  Hawkins,  Hoglan  and  ClenDening  cases,  that 
they  were  not  under  statutes  providing  for  ap- 
peals. 

They  were  quo  warranto,  mandamus  or  prohibi- 
tion cases  in  which  the  court  determined  only  as  to 
the  jurisdiction  of  the  tribunal  to  hear  and  de- 
termine the  charges  presented. 

The  legfislature  by  the  appeal  provision  above 
quoted  evidently  intended  to  change  the  rule  repre- 
sented by  the  Hawkins,  Hoglan  and  ClenDening 
cases  and  to  confer  a  more  extensive  jurisdiction 
upon  the  court  of  common  pleas,  as  the  court  of 
final  appeal  where  the  grounds  of  removal  might  be 
tried  and  considered  as  a  judicial  question. 

An  "appear*  from  the  "decision  of  the  municipal 
commission'*  would  imply  that  the  case  be  heard 
de  novo. 

The  legislature  is  presumed  to  have  used  the 


Digitized  by 


Google 


220  Ohio  Appellate  Reports. 

Landrey  v,  Harmon,  Mayor.  [5  Ohio 

word  "appear'  in  view  of  its  accepted  and  estab- 
lished meaning. 

In  the  case  of  Zanesville  v.  The  Zanesville  Tele- 
graph  &  Telephone  Co.,  64  Ohio  St.,  67,  on  page 
83,  Williams,  J.,  says:  "An  appeal  is  the  removal 
of  a  cause  or  matter  from  an  inferior  jurisdiction 
after  its  decision,  to  a  superior  jurisdiction  for  re- 
trial on  its  merits.*' 

In  Aultman,  Miller  &  Co.  v.  Seiberling,  31  Ohio 
St.,  201,  204,  it  is  said:  "The  effect  of  an  appeal, 
under  our  system,  is  to  vacate  the  order,  decision, 
or  decree  appealed  from,  and  to  carry  the  cause 
into  the  appellate  court,  both  upon  the  law  and 
facts,  the  same  as  if  no  decision  had  been  made." 

The  same  definition  is  found  in  other  reported 
cases. 

It  is  contended  that  the  appeal  clause  conferring 
jurisdiction  upon  the  court  of  common  pleas  "to 
determine  the  sufficiency  of  the  cause  of  removal" 
is  a  limitation  of  the  jurisdiction  of  the  court  of 
common  pleas  to  a  determination  of  the  sufficiency 
of  the  reasons  for  removal  or  of  the  written 
charges  upon  which  the  case  was  heard  before  the 
municipal  commission. 

We  think,  however,  upon  careful  consideration, 
that  this  clause  does  not  confine  the  jurisdiction 
of  the  court  of  common  pleas  to  a  mere  review  of 
the  sufficiency  of  the  written  charge  filed  or  the 
reason  assigned  as  a  ground  for  removal. 

The  "cause  of  removal"  referred  to  in  the  stat- 
ute lies  back  of  the  written  charge  and  is  the  act 
or  conduct  of  the  official  upon  which  the  removal 
was  founded. 
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There  are  many  pertinent  definitions  given  by 
jurists  and  text-writers,  but  we  find  it  unnecessary 
to  go  further  than  to  quote  from  Judge  Spear  in 
the  case  of  B.  &  O.  Rd.  Co.  v.  Larwill,  83  Ohio  St., 
108,  on  page  115,  as  follows: 

"A  cause  of  action  is  the  fact  or  combination  of 
facts  which  gives  rise  to  a  right  of  action,  the  ex- 
'  istence  of  which  affords  a  party  a  right  to  judicial 
interference  in  his  behalf." 

So,  in  each  of  the  cases  at  bar,  the  cause  of  re- 
moval must  necessarily  antedate  the  proceedings 
for  removal  and  consist  of  the  fact  or  combination 
of  facts  upon  which  the  order  of  removal  was 
made. 

The  fact  that  the  appeal  is  the  second  appeal  in 
the  same  proceeding  goes  only  to  the  construction 
of  doubtful  terms,  if  any,  in  the  statute  authorizing 
it.  If  the  statute  is  sufficiently  clear,  as  we  think 
this  statute  is,  the  scope  of  the  appeal  should  not 
be  unduly  limited. 

We  have  considered  the  sufficiency  of  the 
reasons  for  removal,  which  with  the  explanations 
would  probably  constitute  the  issues,  and  are  of 
opinion  the  same  are  sufficient. 

The  judgments  of  the  court  of  common  pleas  in 
the  above  cases  should  be  reversed  and  the  causes 
remanded  with  instructions  to  proceed  to  trials  de 
novo. 

Judgments  reversed. 

Ferneding  and  Kunkle,  JJ.,  concur. 
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Vrooman  et  al.  V.  The  City  of  Toledo  et  al. 

Municipal  corporations  —  Purchase  of  land  for  boulevard  —  Cou' 
sideration — Agreemsnt  not  to  assess  for  improvement  —  In- 
junction by  abutting  owners  lies,  when  —  Agreement  as  to  cost 
of  maintenance  is  void,  when. 

L  Where  a  city,  having  statutory  authority  to  acquire  land  for 
street  purposes  and  assess  the  cost  upon  the  general  tax  list, 
purchases  land  to  be  used  as  a  boulevard,  and  as  a  considera- 
tion for  such  land  agrees  that  such  land  shall  be  improved  for 
boulevard  purposes  within  ten  years  and  that  no  special  tax  or 
assessment  for  the  improvement  thereof  or  the  maintenance 
of  said  boulevard  will  ever  be  levied  or  assessed  against  the 
property  abutting  said  boulevard,  except  such  as  is  levied  in 
the  general  levy  for  park  purposes,  and  where  the  deed  for 
such  property  is  executed  by  the  grantor  and  delivered  to  the 
city  and  the  city  takes  possession  of  such  land  and  improves 
the  same  in  accordance  with  the  terms  of  the  deed,  it  will  be 
enjoined  from  assessing  the  cost  of  such  improvements  against 
the  abutting  lands  of  the  grantor. 

2.  That  part  of  such  agreement  providing  diat  the  abutting  lands 
of  the  grantor  shall  never  be  assessed  for  the  maintenance  of 
such  boulevard  is  against  public  policy  and  is  void. 

(Decided  December  14,  1914.) 

Appeal:    Court  of  Appeals  for  Lucas  county. 

Messrs.  Kohn,  Northup,  Ritter  &  McMahon, 
for  plaintiffs. 

Mr.  W.  S.  Thurstin,  Jr.,  city  solicitor,  and  Mr. 
Thomas  L.  Gifford,  assistant  city  solicitor,  for  de- 
fendants. 

Chittenden,  J.  This  cause  is  submitted  upon 
a  demurrer  to  the  petition.  The  petition  sets  forth 
in  substance  that  in  the  fall  of  1899  certain  of  the 
plaintiffs,  for  a  valuable  consideration,  sold  and 
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transferred  by  proper  deed  of  conveyance  to  the 
defendant,  the  city  of  Toledo,  certain  property 
therein  described.  The  petition  reads  in  part  as 
follows : 

"One  of  the  considerations  and  conditions  of 
said  sale  of  the  premises  last  above  described  to  the 
City  of  Toledo,  as  evidenced  by  and  contained  in 
said  last  mentioned  deed  of  conveyance  was  and  is 
that  the  said  premises  last  above  described,  to- 
gether with  other  lands  procured  by  said  city  for 
the  same  purposes,  would  be  opened  by  said  city 
from  Walbridge  Park  to  Ottawa  Park  in  said  city 
and  improved  by  turnpiking  on  or  before  July  1, 
1900,  and  that  said  boulevard  between  said  points 
would  all  be  permanently  improved  and  completed 
by  opening  it  to  its  full  length  and  grading  it  to 
its  permanent  grade,  constructing  roadways,  im- 
proving the  same  with  gravel  or  other  suitable  ma- 
terial to  make  improved  roadways  thereof,  within 
ten  years  from  the  date  of  said  last-described  con- 
veyance, and  would  in  like  manner  be  perpetually 
maintained  as  a  boulevard  and  that  no  special  tax 
or  assessment  for  the  improvement  thereof  or  the 
maintenance  of  said  boulevard  would  ever  be  levied 
or  assessed  against  the  property  abutting  said 
boulevard  except  such  as  is  levied  in  the  general 
levy  for  park  purposes.  Ever  since  said  7th  day 
of  November,  1899,  the  said  defendant.  The  City 
of  Toledo,  has  been  the  owner  and  in  possession  of 
the  premises  last  above  described.^' 

It  is  further  alleged  in  the  petition  that  the  city 
took  possession  of  the  property  and  improved  the 
same  as  a  boulevard,  in  accordance  with  the  condi- 
tion of  the  deeds  as  set  forth  in  the  petition;  that 
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as  a  part  of  the  improvement  the  city  constructed 
sidewalks  along  the  side  of  the  boulevard  and  in 
front  of  the  premises  of  the  several  plaintiffs,  and 
thereafter  passed  an  ordinance  levying  a  special 
assessment  against  the  abutting  property  to  pay  the 
cost  and  expense  of  the  construction  of  the  side- 
walks, the  amount  assessed  against  each  piece  be- 
ing specifically  set  forth  in  the  petition.  It  is 
alleged  that  the  ordinance  was  duly  approved  and 
that  the  assessment  was  thereafter  certified  to  the 
auditor  of  the  county  who  placed  upon  the  tax 
duplicate  of  Lucas  county,  to  be  collected  with  the 
general  taxes,  the  assessments  against  the  several 
parcels  of  land  of  the  plaintiflfs.  An  injunction  is 
asked  restraining  the  collection  of  the  assessments 
so  levied  by  the  city. 

The  only  question  sought  to  be  raised  by  the  de- 
murrer, and  the  only  question  argued,  is  as  to  the 
validity  of  the  condition  set  forth  in  the  deeds  as 
one  of  the  considerations  for  the  sale  of  the  prop- 
erty. It  is  claimed  that  the  condition  which  pro- 
vides that  no  special  tax  or  assessment  for  the  im- 
provement of  the  boulevard  or  the  maintenance  of 
the  same  would  ever  be  levied  or  assessed  against 
the  property  abutting  upon  the  boulevard,  except 
such  as  is  levied  for  general  park  purposes,  is  void 
because  it  is  an  attempt  to  exempt  property  from 
taxation. 

The  claims  of  the  several  parties  have  been  pre- 
sented to  the  court  in  oral  argument  and  by  briefs. 
We  have  examined  the  cases  cited  by  counsel,  and 
many  others,  but  do  not  believe  it  profitable  to  en- 
ter upon  an  extended  examination  and  analysis  of 
these  cases  in  this  opinion. 


Digitized  by 


Google 


Ohio  Appellate  Reports.  225 

App.]  Vrooman  v.  City  of  Toledo. 

At  the  time  the  deeds  were  executed  the  city  was 
empowered,  by  virtue  of  Section  1692,  Revised 
Statutes,  paragraph  18,  to  lay  off,  establish,  open, 
widen,  narrow,  straighten,  extend,  keep  in  order 
and  repair  streets,  etc.,  and,  by  paragraph  34  of 
the  same  section,  to  acquire  by  purchase,  or  other- 
wise, and  to  hold  real  estate. 

Section  2263,  Revised  Statutes,  provided  that 
when  the  corporation  appropriated,  or  otherwise 
acquired,  lots  or  lands  for  the  purpose  of  laying 
off,  opening,  extending,  straightening,  or  widening 
a  street,  the  council  might  assess  the  cost  and  ex- 
pense of  such  appropriation  or  acquisition,  and  of 
the  improvement,  upon  the  general  tax-list,  in 
which  case  the  same  should  be  assessed  upon  all 
the  taxable  real  and  personal  property  in  the  cor- 
poration. 

Section  2264,  Revised  Statutes,  provided  that  in 
the  city  of  Toledo  the  municipality  might,  if  it  so 
desired,  assess  the  cost  and  expense  of  such  im- 
provement upon  either  the  general  tax-list  or  upon 
the  benefited  property,  and  provided  for  the  time 
when  such  assessments  might  be  made  due  and 
payable,  etc. 

It  is  to  be  observed  that  the  petition  alleges  that 
this  contract  has  been  fully  performed,  the  grant- 
ors having  executed  and  delivered  the  deed  for  the 
property  and  the  city  having  accepted  such  deed, 
taken  possession  of  the  property  and  improved  the 
same  in  accordance  with  the  conditions  and  provi- 
sions of  the  deed.  Therefore,  all  those  cases  in 
which  the  parties  sought  by  mandamus  to  compel 
the  specific  performance  of  similar  agreements  are 
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of  little  if  any  assistance  in  determining  the  ques- 
tion here  presented. 

The  statutes  above  cited  conferred  upon  the  city 
full  power  to  acquire  the  land  in  question,  either 
by  process  of  condemnation  or  by  purchase.  Had 
it  been  acquired  by  condemnation,  under  the  deci- 
sions of  this  state  the  cost  and  expense  could  not 
have  been  assessed  upon  the  abutting  land.  The 
Cincinnati,  Lebanon  6r  Northern  Ry.  Co.  v.  The 
City  of  Cincinnati  et  al,  62  Ohio  St.,  465,  and  4 
Longsdorf's  Notes,  839. 

In  Ohio,  therefore,  when  property  is  acquired 
by  a  city  for  the  purpose  of  opening  and  laying  out 
a  street,  unless  the  method  provided  for  by  the 
special  act  (Section  2264,  Revised  Statutes)  is  fol- 
lowed, the  cost  thereof  must  be  paid  by  the  city 
and  assessed  upon  the  general  tax  list.  There  is 
no  claim  that  the  city  undertook  to  act  under  Sec- 
tion 2264  in  the  purchases  set  forth  in  the  petition 
in  this  case. 

The  decided  cases  sustain  the  statement  of  the 
law  set  forth  in  2  Elliott  on  Roads  and  Streets  (3 
ed.).  Section  678,  as  follows: 

"In  the  absence  of  legislative  authority  a  city, 
under  ordinary  circumstances  at  least,  has  no 
power  to  make  contracts  for  the  exemption  or  com- 
mutation of  local  assessments." 

The  law  is  stated  to  the  same  effect  in  1  Page 
and  Jones  on  Taxation  by  Assessment,  Section 
616,  and  in  28  Cyc,  1133. 

After  a  careful  consideration  of  the  facts  alleged 
in  the  petition,  we  do  not  construe  the  contract  as 
therein  set  forth  as  one  granting  exemption  from 
taxation.    There  was  no  attempt  by  the  wording 
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of  the  deed  to  exempt  the  property  from  general 
tajcation.  The  deed  provided,  first  that  the  abut- 
ting property  should  not  be  subject  to  any  special 
tax  or  assessment  for  the  improvement  of  the 
boulevard,  and,  second,  that  it  should  not  be  re- 
quired to  pay  any  special  tax  or  assessment  for  the 
maintenance  of  the  boulevard.  The  provision  that 
the  abutting  property  should  not  be  called  upon  to 
pay  any  assessment  for  the  construction  and  im- 
provement of  the  boulevard  was,  in  effect,  an 
agreement  that  the  land  so  conveyed  by  the  grant- 
ors to  the  city  was  equal  in  value  to  the  cost  of 
making  the  improvement  contemplated.  The  city 
needed  the  land  for  the  purpose  of  constructing  a 
boulevard  connecting  its  several  park  properties. 
This  land  was  valuable  and  its  value  was  recog- 
nized by  the  city.  The  construction  of  the  boule- 
vard would  no  doubt  be  of  some  value  to  the  abut- 
ting property  of  the  grantors.  That  the  construc- 
tion and  improvement  of  the  boulevard  would  en- 
tail a  given  expense  upon  the  city  was  known.  The 
grantors  and  the  city  were  competent  to  contract, 
and  it  was  undoubtedly  concluded  that  the  values 
were  equal  and  that  the  one  should  be  offset  by  the 
other.  There  is  no  claim  that  the  one  value  was 
not  as  great  as  the  other,  and  there  is  nothing  in 
the  pleading  to  indicate  that  either  the  city  or  the 
grantor  was  imposed  upon.  This  view  of  the  case 
is  in  accord  with  the  opinion  of  the  United  States 
circuit  court  of  appeals  in  the  case  of  Bartholomew 
V.  The  City  of  Austin,  29  C.  C.  A.,  568,  577,  and 
in  accord  with  the  case  of  Grant  v.  City  of  Daven- 
port, 36  la.,  396,  405,  cited  by  the  circuit  court  of 
appeals  in  the  above  case. 
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The  case  at  bar  we  think  corresponds  in  prin- 
ciple to  the  case  of  Cdt  v.  City  of  Grand  Rapids, 
115  Mich.,  493,  in  which,  concerning  a  similar  con- 
tract, Judge  Grant  at  page  495  of  the  opinion  said: 
"The  contract  was  one  of  sale  and  purchase.  The 
deed  was  not  intended  as  a  gift." 

See  also  City  of  Omaha  v.  Megeath,  46  Neb., 
502,  and  Browne  v.  Palmer,  66  Neb.,  287. 

There  is  no  positive  statutory  provision  requir- 
ing a  city  to  pay,  in  money,  for  the  property  so 
acquired.  The  city  having  purchased  the  land  and 
paid  the  consideration  agreed  upon  by  making  the 
improvements  as  provided  in  the  deed,  and  having 
retained  and  used  the  land  for  boulevard  purposes, 
it  would  seem  to  be  inequitable  to  permit  the  city 
to  thereafter  collect  from  the  grantors  the  cost  of 
making  the  improvements  that  the  city  had  agreed 
specifically  to  make  as  a  consideration  for  convey- 
ance of  the  land  by  the  grantors  to  the  city. 

The  case  presented  by  the  petition  is  quite  differ- 
ent from  the  case  of  Richards  et  al.  v.  The  City  of 
Cincinnati,  31  Ohio  St.,  506,  in  which  the  owners 
of  land  dedicated  certain  streets  and  sought  to  at- 
tach to  the  dedication  a  stipulation  that  the  adjoin- 
ing property  should  thereafter  be  exempt  from 
assessments  for  the  improvement  of  such  streets. 

That  contracts  on  the  part  of  a  municipality  by 
which  it  is  attempted  to  exempt  property  from 
assessments  and  taxes  indefinitely  are  contrary  to 
public  policy,  we  think  is  well  established  upon 
authority  of  the  decided  cases  and  by  reason.  We 
therefore  hold  that  that  part  of  the  condition  in 
the  deed  which  provides  that  the  abutting  property 
shall  never  be  assessed  for  the  maintenance  of  the 
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boulevard  is  void,  Coit  v.  City  of  Grand  Rapids, 
supra. 

The  court  in  the  case  just  cited  did  not  decide  the 
effect  of  an  agreement  to  exempt  abutting  lands 
from  taxation  for  the  maintenance  of  the  sewer 
under  the  terms  of  the  deed  in  that  case,  but  merely 
raised  the  question  as  to  whether  or  not  that  pro- 
vision of  the  contract  would  be  valid. 

We  do  not  find  that  the  cases  cited  by  counsel 
for  the  city  are  in  conflict  with  the  conclusion  we 
have  reached.  They  are  all,  or  nearly  all,  readily 
distinguishable  upon  grounds  that  are  not  obscure. 
\  The  demurrer  will  be  overruled  and  the  defend- 

ant given  leave  to  answer. 

Demurrer  overruled. 

JCiNKADE  and  Richards,  JJ.,  concur. 
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Vrooman  et  al.  V.  The  City  of  Toledo  et  al. 

Municipal    corporations  —  Streets — Dedication  —  Conditions    bind^ 
ing,  when  —  Public  policy,  good  faith  and  surrender  of  control. 

1.  A  dedication  of  land  for  streets  may  impose  any  conditions  not 

inconsistent  with  public  policy  and  which  do  not  take  the  dedi- 
cated property  from  the  control  of  the  public  authorities. 

2.  Dedication  rests  upon  good  faith,  and,  in  so  far  as  good  faith 

requires  the  parties  to  comply  with  a  contract  not  inconsistent 
with  a  sound  public  policy,  the  conditions  contained  in  a  dedi- 
cation will  be  sustained. 

(Decided  June  7,  1915.) 

Appeal:     Court  of  Appeals  for  Lucas  coimty. 

Messrs.  Kohn,  Northup,  Ritter  &  McMahon, 
for  plaintiffs. 

Mr.  W.  S.  Thurstin,  Jr.,  city  solicitor,  and  Mr. 
Thomas  L.  Gifford,  assistant  city  solicitor,  for  de- 
fendants. 

Chittenden,  J.  This  action  was  begun  to  en- 
join the  city  from  collecting  from  the  plaintiffs, 
Carrie  E.  Vrooman  and  others,  the  cost  of  con- 
struction of  certain  sidewalks.  The  case  was  re- 
cently before  this  court  on  a  demurrer  to  the  peti- 
tion. In  overruling  the  demurrer  the  court  ex- 
pressed its  views  upon  the  subject-matter  suffi- 
ciently at  length. 

Since  the  former  hearing  an  answer  has  been 
filed,  evidence  taken  and  the  case  is  now  submitted 
upon  the  evidence.  We  find  nothing  in  the  evi- 
dence that  materially  changes  the  situation  ^s  pre- 
sented by  the  allegations  set  forth  in  the  petition. 
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It  is  claimed  that  the  deeds  from  the  plaintiffs 
to  the  defendant,  the  city  of  Toledo,  introduced  in 
evidence,  disclose  that  the  transaction  between  the 
plaintiffs  and  the  city  was  not  one  of  sale  and  pur- 
chase, but  was  a  dedication  by  the  plaintiffs  of  cer- 
tain land  to  the  city  for  street  purposes.  It  is  not 
very  material  whether  the  transaction  be  treated  as 
a  dedication  or  a  sale,  and  it  would  avail  little  to 
enter  into  any  distinctions  between  grant  and  dedi- 
cation. In  our  opinion  the  evidence  does  not  dis- 
close that  the  conveyance  amounted  merely  to  a 
dedication.  If,  however,  it  be  assumed  that  such 
was  the  character  of  the  conveyance,  the  law  is 
entirely  settled  that  such  dedication  may  impose 
any  conditions  not  inconsistent  with  public  policy 
or  which  do  not  take  the  property  dedicated  from 
the  control  of  the  public  authorities.  It  appears  to 
the  court  to  be  entirely  clear  that  the  plaintiffs  did 
not  intend  to  make  a  gift  to  the  city  of  the  land  in 
question,  but  that  they  were  to  receive,  as  a  consid- 
eration therefor,  the  construction  of  a  boulevard, 
with  its  driveways  and  walks,  as  set  forth  in  the 
deed. 

We  hold,  as  stated  in  the  former  opinion,  that 
in  so  far  as  the  deed  undertook  to  exempt  the  ad- 
joining property  from  assessments  for  the  future 
maintenance  of  the  boulevard,  its  conditions  are 
void  as  against  public  policy,  but  in  so  far  as  it 
provided  against  assessments  for  the  original  con- 
struction  of  the  boulevard,  it  is  not  invalid. 

It  has  been  frequently  stated  that  the  doctrine  of 
dedication  rests  upon  good  faith,  and,  in  so  far  as 
good  faith  requires  the  parties  to  comply  with  a 
contract  not  inconsistent  with  a  settled  public  pol- 
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icy,  the  conditions  contained  in  a  dedication  will 
be  sustained.  These  principles  have  been  so  fre- 
quently set  forth  in  decisions  and  in  textbooks  that 
authorities  will  not  be  cited  here.  This  conclusion 
is  not  in  conflict  with  the  decision  of  the  supreme 
court  in  Richards  et  al.  v.  City  of  Cincinnati,  31 
Ohio  St.,  506,  in  which  case  there  was  a  plain  dedi- 
cation of  land  for  streets,  in  which  dedication  it 
was  sought  by  a  condition  to  interfere  with  the 
legal  provisions  as  to  the  improvement  of  the 
streets,  by  providing  that  the  lots  should  be  exempt 
from  charges  for  the  improvement  of  streets  unless 
a  majority  of  the  abutting  owners  should  assent 
thereto  in  writing. 

Nothing  more  need  be  added  here  in  view  of  the 
announcement  of  the  court  in  its  former  opinion. 
A  decree  may  be  drawn  in  favor  of  the  plaintiffs 
in  accordance  with  this  opinion. 

Decree  accordingly. 

Richards  and  Kinkade,  JJ.,  concur. 
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Clippinger  V.  Sturgeon  et  al. 

Jurisdiction  —  Challenge  thereto  must  be  continuous — Filing  au" 
swer,  equivalent  to  appearance  —  Error  to  dismiss  for  faUurs 
of  evidence,  when, 

1.  A  party  desiring  to  insist  that  he  is  not  in  court  must  keep  out 

of  court  for  all  purposes  except  to  make  that  objection;  and 
where  he  does  not  do  so,  but  files  an  answer  and  when  trial  is 
called  appears  by  counsel,  and  fails  to  continue  to  challenge  the 
jurisdiction  of  the  court,  he  thereby  voluntarily  enters  his  ap- 
pearance and  consents  to  the  exercise  of  jurisdiction  over  both 
his  person  and  the  subject-matter. 

2.  Some  evidence  having  been  offered  in  such  a  case,  tending  to  sup- 

port the  allegations  of  the  petition,  it  is  error  to  grant  a  motion 
to  dismiss  on  the  ground  that  the  petition  is  not  supported  by 
evidence  and  the  court  is  without  jurisdiction. 

(Decided  February  26,  1915.) 

Error:    Court  of  Appeals  for  Stark  county. 

Mr.  H.  H.  Emmons,  for  plaintiff  in  error. 

Messrs.  Metzger  &  Smith,  for  defendants  in 
error. 

HoucK,  J.  This  cause  comes  into  this  court  on 
error  from  the  common  pleas  court  of  this  county. 
The  parties  here  stand  in  the  same  relation  as  in 
the  court  below. 

Plaintiff,  A.  E.  Clippinger,  brought  suit  against 
the  defendants,  George  W.  Sturgeon  and  E.  G. 
Saffel,  for  $5,000  damages  for  malicious  prosecu- 
tion. The  defendant  Sturgeon  resides  in  Stark 
county  and  the  defendant  Saffel  resides  in  Colum- 
biana county,  and  both  were  served  with  summons. 
The  defendant  Sturgeon  filed  a  motion  to  the  peti- 
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tion,  asking  that  certain  matters  therein  be  stricken 
out,  and  the  court  sustained  his  motion.  An 
amended  petition  was  filed  and  an  alias  stmimons 
issued  to  the  sheriff  of  Columbiana  county,  Ohio, 
for  the  defendant  Saffel,  and  due  return  made 
thereon.  A  demurrer  to  the  amended  petition  was 
filed  by  the  defendant  Sturgeon,  and  the  same  was 
heard  and  overruled.  Answer  was  then  filed  by 
Sturgeon. 
The  defendant  Saffel  filed  the  following  motion : 
"Now  comes  the  defendant,  E.  G.  Saffel,  and 
appearing  for  no  other  purpose,  and  especially  dis- 
claiming any  intention  to  enter  his  appearance  in- 
this  case,  moves  to  set  aside  summons  herein  issued  • 
to  the  sheriff  of  Columbiana  county  and  served 
upon  him,  and  the  return  of  said  writ,  for  reason 
that  he  is  a  resident  of  Columbiana  county,  while 
said  action  was  commenced  and  is  pending  in  Stark 
county.  That  said  action  is  not  such  an  action  as  • 
the  statutes  of  Ohio  authorize  the  service  of  sum- 
mons on  defendant  in  a  county  other  than  the 
county  in  which  said  action  is  pending." 

This  motion  was  heard  and  overruled,  and  ex- 
ceptions taken.  Thereupon  Saffel  requested  and 
was  granted  leave  to  plead,  and  filed  his  answer  to 
the  amended  petition,  setting  up  two  defenses  — 
the  first  defense  being  that,  before  making  the  affi- 
davit in  which  he  charged  the  plaintiff  with  a  crim- 
inal offense,  he  took  competent  legal  advice  and 
acted  upon  same,  and  the  second  defense  being  in 
substance  a  general  denial.  In  his  answer,  Saffel 
neither  directly  or  indirectly  made  or  set  up  any 
defense  as  to  the  jurisdiction  of  the  court,  or  in 
any  way  questioned  or  challenged  the  same. 
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Plaintiff  replied  to  the  answer,  the  case  came  on 
for  trial  to  the  court  and  jury,  and  the  plaintiflf 
offered  his  testimony  and  submitted  his  cause, 
whereupon  the  defendant  Sturgeon  moved  the 
court  to  dismiss  the  case  as  to  him  because  the  evi- 
dence offered  by  plaintiff  was  insufficient  in  law  to 
establish  any  liability  on  his  part  and  because  the 
plaintiff  had  failed  in  his  proof  as  to  him.  The 
court  sustained  the  motion,  and  the  plaintiff  ex- 
cepted. 

The  defendant  Saffel  then  filed  a  motion  asking 
the  court  to  dismiss  the  action  as  to  him  for  the 
following  reasons:  That  no  evidence  had  been 
offered  that  would  make  him  liable  in  damages; 
and  that  the  court  had  no  jurisdiction  of  the  sub- 
ject-matter of  the  action  or  of  the  person  of  de- 
fendant Saffel.  The  court  sustained  the  motion, 
and  plaintiff  excepted. 

The  plaintiff  filed  a  motion  for  a  new  trial,  which 
was  overruled,  to  which  ruling  the  plaintiff  ex- 
cepted. To  the  overruling  of  said  motion  for  a 
new  trial,  and  other  errors  claimed  in  the  record, 
the  plaintiff  in  error  prosecutes  error  to  this  court 
and  seeks  a  reversal  of  the  judgment  of  the  court 
below. 

We  have  examined  the  record,  transcript  and 
files  here  presented,  and  find  no  error  that  would 
warrant  a  reversal  of  the  court  below  as  to  the  de- 
fendant George  W.  Sturgeon,  and  the  judgment  of 
the  common  pleas  court  as  to  George  W.  Sturgeon 
is  affirmed. 

But  how  stands  the  issue  as  between  plaintiff 
and  defendant  E.  G.  Saffel  ?  Summons  was  issued 
and  served  on  him  in  Columbiana  county,  where  he 


Digitized  by 


Google 


236  Ohio  Appellate  Reports. 

Qipptnger  v.  Sturg<eon.  [5  Ohio 

resides.  He  filed  a  motion  attacking  the  jurisdic- 
tion of  the  court,  which  motion  was  heard  and 
overruled.  He  then  requested  and  was  granted 
leave  to  file  an  answer,  and  did  so.  He  pleaded 
two  defenses  in  his  answer,  but  in  no  way  chal- 
lenged the  jurisdiction  of  the  court,  and  thereby 
volimtarily  entered  his  appearance  and  consented 
to  the  jurisdiction  of  the  court  over  the  subject- 
matter  of  the  action  and  also  over  his  person. 

The  cause  came  on  for  trial,  and  he  appeared 
and  participated  in  the  proceedings,  or  at  least  was 
there  by  counsel.  He  embraced  the  first  oppor- 
tunity to  challenge  the  jurisdiction  of  the  court 
when  he  filed  the  motion  to  quash  the  service  and 
return  of  summons,  but  there  he  stopped  and  did 
not  continue  to  avail  himself  of  this  defense  after 
the  motion  to  quash  was  overruled  by  the  court. 
He  asked  for  and  was  given  leave  to  plead,  and 
filed  his  answer  to  the  amended  petition;  and  again 
failed  to  take  advantage  of  the  opportunity  pre- 
sented to  attack  the  jurisdiction  of  the  court.  He 
then  appeared  in  the  trial  of  the  case. 

If  a  party  wishes  to  insist  upon  the  objecticm 
that  he  is  not  in  court  he  must  keep  out  for  all 
purposes  except  to  make  that  objection.  But  de- 
fendant Saffel  did  not  do  this,  but  by  his  own  acts 
placed  himself  within  the  jurisdiction  of  the  court, 
and  he  is  now  in  no  position  to  complain. 

We  further  find  from  the  record  that  in  the  trial 
of  the  case  the  plaintiflF  offered  some  evidence  that 
would  tend  to  support  the  allegations  of  his  peti- 
tion as  against  the  defendant  SaflFel,  and  the  court 
should  have  submitted  it  to  the  jury. 
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We  have  examined  the  following  authorities  and 
believe  they  are  decisive  of  the  case  at  bar :  Allen 
V.  MiUer,  11  Ohio  St.,  374,  379;  Mason  v.  Alex- 
ander, 44  Ohio  St.,  318,  330,  and  Long  v.  New- 
house  et  al.,  57  Ohio  St.,  348,  370. 

The  court  below  erred  in  rendering  judgment  in 
favor  of  the  defendant  E.  G.  SafFel,  and  said  judg- 
ment is  hereby  reversed,  and  the  cause  is  remanded 
to  the  court  of  common  pleas  for  a  new  trial  as  be- 
tween the  plaintiff,  A.  E.  Qippinger,  and  the  de- 
fendant E.  G.  Saffel. 

Judgment  reversed,  and  cause  remanded. 
Shields  and  Powell,  JJ.,  concur. 


Davidson,  Admx.,  v.  The  Toledo  Home 
Telephone  Co. 

'^^'^igence  —  Evidence  of  custom,  usage,  habit,  etc.  —  Use  of  guy- 
''^svire  by  employe  as  support -^  Scope  of  competency  of  such 
^evidence, 

^^Tiere  an  employe  making  repairs  at  the  top  of  a  telephone  pole 
^^nd  supporting  himself  in  part  by  the  aid  of  a  guy-wire,  which 
"^as  claimed  to  be  defective,  fell  by  the  breaking  of  the 
<^^[uy-wire,  and  was  killed,  evidence  of  a  custom,  usage,  habit  or 
^^eneral  practice  of  employes  to  use  the  guy-wire  as  a  support, 
^^<nown  to  the  employer,  or  which  by  the  exercise  of  ordinary 
2   -^^^^^^g^are  should  have  been  known  by  it,  is  competent. 

^^^■^^hile  neither  custom  nor  usage  can  justify  or  excuse  a  negli- 
<^^ent  act,  they  may  be  competent  evidence  to  aid  a  court  in 
redetermining  whether  a  given  act  was  negligent,  the  ultimate 
^^^^uestion  being  whether  under  all  the  circumstances  ordinary 
^^are  was  exercised. 


(Decided  February  23,  1915.) 
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Error:     Court  of  Appeals  for  Lucas  county. 

Mr.  O.  S.  Brumback,  for  plaintiff  in  error. 
Messrs.  Doyle,  Lewis,  Lewis  &  Emery,  for  de- 
fendant in  error. 

Richards,  J.  John  H.  Davidson,  the  decedent, 
was  an  employe  of  The  Toledo  Home  Telephone 
Company  as  a  lineman  and  lost  his  life  as  a  result 
of  an  injury  received  on  December  16,  1913,  by 
falling  from  a  pole  of  that  company  located  near 
West  Woodruff  street  in  the  city  of  Toledo.  It  is 
admitted  that  the  company  had  in  its  employment 
a  large  number  of  workmen  and  had  not  paid  into 
the  state  insurance  fund  the  premium  provided  for 
by  the  workmen's  compensation  law.  At  the  close 
of  the  evidence  offered  on  behalf  of  the  plaintiff, 
the  court,  on  motion,  directed  a  verdict  for  the  de- 
fendant company,  and  on  that  verdict  judgment 
was  rendered. 

The  petition  alleges  that  in  the  performance  of 
his  duty  as  a  lineman  decedent  had  climbed  a  pole 
of  the  company,  and  in  connection  with  a  fellow- 
workman  was  making  certain  repairs.  It  is  fur- 
ther averred  that  the  decedent,  to  steady  himself 
upon  the  pole  in  the  way  that  had  been  customary, 
placed  his  leg  against  or  upon  a  guy-wire,  and  that 
the  guy-wire  suddenly  broke  and  he  was  precip- 
itated to  the  ground  a  distance  of  about  30  feet. 
It  is  averred  that  it  was  and  had  been  customary 
for  linemen  in  performing  that  duty  to  use  the  guy- 
wire  as  he  was  doing,  that  that  custom  or  usage 
was  well  known  to  the  company,  and  that  this  guy- 
wire  was  old,  rusty  and  defective. 
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The  plaintiff  in  undertaking  to  make  out  a  case 
offered  evidence  for  the  purpose  of  proving  the 
practice  or  custom  of  workmen  engaged  in  the  per- 
formance of  such  duties  as  those  for  which  dece- 
dent was  employed  to  use  the  guy-wires  for  the 
purpose  of  supporting  themselves  while  perform- 
ing similar  duties  on  poles  of  the  defendant  com- 
pany. This  evidence  was  rejected,  and  the  plain- 
tiff not  being  allowed  to  introduce  evidence  of  the 
usage  or  custom  of  devoting  the  guy-wires  to  this 
purpose  it  resulted  that  the  trial  judge  directed  a 
verdict  for  the  defendant.  Much  of  the  evidence 
which  was  offered  on  this  branch  of  the  case  was 
incompetent  and  was  rightly  rejected,  but  a  ma- 
jority of  the  court  are  of  opinion  that  some  of  that 
which  was  rejected  was  competent  and  should  have 
been  received.  The  trial  judge  appears  to  have 
entertained  the  view  that  the  existence  of  a  custom 
or  usage  was  not  a  matter  of  fact  to  which  a  wit- 
ness should  be  permitted  to  testify.  We  hold, 
however,  that  a  witness  who  is  properly  qualified 
should  be  allowed  to  testify  as  to  the  existence  of 
a  custom  or  usage  of  which  it  is  shown  he  has 
knowledge,  and  that  such  testimony  is  not  matter 
of  opinion  but  is  as  to  the  existence  of  a  fact. 

One  Louis  J.  Higgins  was  called  as  a  witness 
and  it  developed  that  he  had  been  employed  in  line 
work  for  The  Toledo  Home  Telephone  Company 
from  about  February,  1912,  to  September,  1913, 
and  was  familiar  with  the  method^  in  which  such 
work  was  ordinarily  performed  by  linemen  in  the 
emplo)anent  of  that  company.  He  was  asked  this 
question,  "What,  if  any,  use  was  customarily  made 
of  the  guy-wire  upon  the  poles  like  the  one  from 
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which  Mr.  Davidson  fell,  by  the  men  at  work  on 
the  pole,  to  support  themselves?"  This  question 
was  objected  to  by  counsel  for  the  defendant, 
whereupon  the  plaintiff  offered  to  prove  by  the 
answer  of  the  witness  that  the  men  did  the  work 
customarily  by  leaning  against  the  guy-wire,  or  by 
putting  their  leg  over  it,  as  they  might  find  it  con- 
venient, to  help  themselves  in  doing  their  work. 
The  trial  judge,  in  sustaining  the  objection,  stated 
that  the  objection  was  not  only  to  the  form  of  the 
question,  but  also  to  its  calling  for  a  conclusion  of 
the  witness.  We  think  the  court  erred  to  the 
prejudice  of  the  plaintiff  in  sustaining  the  objection 
to  this  question  and  other  questions  of  like  char- 
acter. The  examination  of  the  witness  showed 
that  he  was  testifying,  or  attempting  to  testify,  as 
to  the  manner  in  which  linemen  ordinarily  sup- 
ported themselves  on  poles  in  the  performance  of 
their  duties  at  and  before  the  date  of  the  decedent's 
fatal  injury.  If  this  evidence  and  other  of  like 
character  had  been  admitted  and  had  shown  that 
the  practice  was  uniform,  extending  over  such  a 
period  prior  to  the  injury  as  would  authorize  the 
jury  to  find  that  the  company  knew  the  guy-wires 
on  its  poles  were  being  used  for  that  purpose,  then 
a  question  of  fact  would  have  been  raised  as  to  the 
negligence  of  the  defendant  company.  The  evi- 
dence, if  received,  would  have  tended  to  show  such 
practice,  and  we  think  it  was  prejudicial  error  to 
exclude  it.  The  primary  purpose  of  a  guy-wire  is, 
of  course,  to  be  what  its  name  indicates,  and  thus 
furnish  support  and  stability  to  the  pole,  but  we 
suppose  it  is  competent  to  show  by  evidence,  if  it  is 
a  fact,  that  the  guy-wire  is  commonly  used  for  an 
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additional  purpose,  for  instance,  to  furnish  support 
and  stability  to  workmen  while  on.  the  pole;  and  if 
the  evidence  should  show  that  the  guy-wires  of 
this  company  were  commonly  devoted  to  that  addi- 
tional purpose,  at  and  before  the  fatal  injury  to  the 
decedent,  and  to  the  knowledge  of  the  company, 
then  the  inquiry  would  properly  be  made  whether, 
in  view  of  such  general  use,  the  company  was  guilty 
of  any  want  of  ordinary  care  in  maintaining  the 
guy-wires,  and  whether,  in  view  of  such  evidence, 
the  injury  could  reasonably  be  anticipated.  We 
do  not  mean  to  intimate  that  the  evidence  was  of 
such  a  character  as  would  have  justified  the  jury 
in  finding  the  existence  of  such  practice  or  custom, 
but  only  that  the  evidence  tended  to  show  the  same 
and  should  have  been  received. 

It  is  insisted  in  argument  by  counsel  for  the  de- 
fendant in  error  that  the  result  reached  in  the 
court  of  common  pleas  is  required  by  the  decision 
of  the  supreme  court  in  The  Cincinnati  Gas  & 
Electric  Co.  v.  Archdeacon,  Admr.,  80  Ohio  St.,  27. 
Much  similarity  exists  between  the  two  cases.  In 
that  case,  however,  the  doctrine  of  contributory 
negligence  was  applicable,  and  to  that  extent  the 
remarks  of  the  supreme  court  are  not  pertinent  to 
the  case  at  bar.  It  will  also  be  noticed  that  no  at- 
tempt was  made  in  that  case  to  show  by  evidence 
that  the  appliances  on  the  pole  were  devoted  to  any 
other  than  their  primary  purpose.  In  the  course 
of  the  opinion  Shauck,  J.,  speaking  for  the  court, 
uses  the  following  language: 

"In  the  exercise  of  such  foresight  would  it  have 
been  foreseen  that  these  conditions,  inaccessible  to 
persons  not  engaged  in  the  dangerous  occupation 
16 
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of  maintaining  the  lines,  might  naturally  lead  to 
injury  to  those  so  engaged?  The  obvious  and 
known  purpose  of  guy  wires  is  to  give  stability  to 
the  poles  to  which  they  are  attached.  The  obvious 
and  known  purpose  of  the  stirrups  or  steps,  with 
which  this  pole  was  supplied,  was  to  furnish  the 
means  of  ascent  and  descent  to  those  who  were 
charged  with  maintaining  the  lines.  *  *  *  In 
view  of  the  considerations  actually  presented,  can 
it  be  said  that  the  injury  to  the  decedent  was  a  con- 
sequence to  be  anticipated  in  the  exercise  of  ordi- 
nary foresight  ?" 

The  court  in  that  case  very  properly  concluded 
that  the  injury  could  not  reasonably  be  anticipated 
and  therefore  held  the  company  not  liable,  and  the 
same  result  would  doubtless  be  reached  in  the  case 
at  bar  unless  by  the  evidence  it  can  be  made  to  ap- 
pear that  it  was  common  practice,  at  and  prior  to 
the  date  of  the  fatal  injury  to  the  decedent,  to  use 
the  guy-wires  in  the  manner  claimed,  and  that  the 
existence  of  such  practice  was  known  to  the  de- 
fendant company  or  should  have  been  known  by 
it  in  the  exercise  of  ordinary  care.  It  thus  be- 
comes apparent  that  the  existence  of  d  general  prac- 
tice to  use  the  guy-wires  in  that  manner  was  one 
of  vital  importance. 

For  the  error  in  excluding  evidence  offered  by 
the  plaintiff  on  that  subject,  and  for  directing  a 
verdict  for  the  defendant,  the  judgment  will  be 
reversed  and  the  cause  remanded  for  a  new  trial. 

Judgment  reversed,  and  cause  remanded. 

Chittenden,  J.,  concurs. 
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Kinkade,  J.,  dissenting.  This  judgment  of  re- 
versal goes  much  further,  of  course,  than  deciding 
merely  that  the  plaintiff  had  the  right  to  introduce 
competent  evidence  along  the  lines  stated  in  the 
foregoing  opinion.  The  judgment  entered  here 
means  that  if  on  a  retrial  the  plaintiff  produces 
competent  evidence  tending  to  show  that  the  tele- 
phone company  knew  that  its  linemen  were  using 
the  guy-wires  as  the  one  described  in  this  case  was 
used,  then  the  question  whether  the  company  did 
in  fact  know  of  such  use,  or  by  the  exercise  of 
ordinary  care  would  have  known  of  it,  must  be  sub- 
mitted to  the  jury,  and  in  case  the  jury  find,  upon 
evidence  sufficient  to  justify  such  finding,  that  the 
company  is  chargeable  with  knowledge  of  such 
user,  then,  as  a  matter  of  law,  there  arises  out  of 
that  situation  thus  established  a  duty  on  the  part 
of  the  telephone  company  to  exercise  ordinary  care 
to  construct  and  maintain  all  its  guy-wires  so  that 
they  will  be  reasonably  safe  for  use  by  linemen  to 
sustain  themselves  while  they  are  upon  the  pole, 
quite  regardless  of  the  fact  that  the  guy-wires  were 
put  there  for  a  wholly  different  purpose. 

To  state  the  proposition  as  it  will  be  applied  to 
situations  in  general,  I  understand  it  to  be  this: 
That  whenever  an  employer  learns  that  his  em- 
ployes have  abandoned  the  use  of  suitable  and  suffi- 
cient appliances  furnished  for  their  convenience  in 
a  given  line  of  duty,  and  have  voluntarily  and 
wholly  without  suggestion  or  invitation  so  to  do 
from  the  employer,  adopted  the  practice  of  using 
other  appliances  and  constructions  found  near  at 
hand  which  were  constructed  by  the  employer  for 
a  wholly  different  purpose  and  with  no  thought  or 
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intention  upon  his  part  of  making  them  suitable  or 
sufficient  for  the  other  uses  to  which  his  employes 
have  elected  to  subject  them,  then  the  employer,  if 
he  wishes  to  safeguard  himself  against  claims  for 
damages  resulting  from  injuries  occurring  on  ac- 
count of  the  insufficiency  in  any  particular  of  these 
appliances  and  constructions  to  sustain  all  the 
strains  and  demands  of  the  new  uses  voluntarily 
put  upon  them  by  his  employes,  must  positively  for- 
bid each  of  his  employes  to  use  the  appliances  for 
the  purposes  for  which  they  were  never  intended, 
and  stand  ready  at  all  times  to  establish  in  court,  by 
a  preponderance  of  evidence,  that  he  did  forbid 
such  use,  or  he  must  pursue  the  only  other  course 
left;  that  is  to  say,  he  must  forthwith  undertake 
the  task  of  making  the  appliances  reasonably  safe 
for  the  new  uses  to  which  his  employes  have  elected 
to  subject  them,  and  if  he  fails  to  exercise  the  full 
measure  of  ordinary  care  in  seeking  to  accomplish 
this  such  failure  will  make  him  liable  for  all  dam- 
ages his  employes  may  sustain  by  reason  of  injuries 
resulting  from  the  insufficiency  of  such  appliances 
to  answer  the  necessities  of  the  new  uses  imposed 
upon  them. 

Counsel  for  the  plaintiff  frankly  and  consistently 
contended  in  the  trial  below,  and  in  argument  here, 
that  he  had  the  right  to  prove  that  it  was  the  habit 
of  linemen  when  upon  the  poles  to  use,  for  the  pur- 
pose of  sustaining  themselves,  anything  found 
there,  no  matter  what  or  for  what  primary  purpose 
it  had  been  placed  there  originally ;  that  they  might 
leave  in  the  repair  wagon  the  safety  belts  furnished 
by  the  company  for  use  by  the  linemen  in  such  cases 
and  not  use  them  at  all;  and  that  the  same  guaranty 
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by  the  company  of  safety  and  sufficiency  that  would 
attend  the  use  of  the  safety  belts  applied  with  equal 
force  to  every  other  appliance  and  construction 
found  upon  the  poles  or  within  the  reach  of  the 
men  when  on  the  poles,  when  these  latter  were  vol- 
untarily substituted  for  the  former  by  the  em- 
ployes. 

Numerous  illustrations  might  be  put  showing  the 
impracticability  and,  I  might  well  say,  the  utter  im- 
possibility of  keeping  pace  with  any  such  varying 
and  shifting  duty,  to  say  nothing  of  what  seems  to 
me  to  be  the  gross  injustice  in  the  claimed  duty. 
The  practical  effect  of  the  proposition,  if  sound,  is 
to  enable  employes  to  say  to  their  employer,  in  sub- 
stance, about  this :  ''While  it  is  true  that  when  we 
entered  your  employ  you  had  exercised  ordinary 
care  in  every  respect  to  make  the  place  of  our  em- 
ployment reasonably  safe,  and  the  appliances  with 
which  we  were  expected  to  work  reasonably  safe 
for  our  use,  nevertheless,  we  of  our  own  motion, 
and  without  any  suggestion  at  all  from  you  that  we 
should  so  do,  elected  to  abandon  the  appliances 
which  you  furnished,  and  substituted  others  not  in- 
tended for  like  uses,  and  we  have  been  injured 
wholly  by  reason  of  this  substitution  and  therefore 
you  must  respond  to  us  in  damages  for  those  in- 
juries because  you  knew  of  the  substitution  and  you 
failed  to  make  the  appliances  which  we  elected  to 
use  as  substitutes  for  the  ones  you  furnished, 
equally  as  safe  and  sufficient  as  those  you  did  fur- 
nish." 

In  this  case  had  the  company  omitted  to  supply 
the  linemen  with  safety  belts,  this  omission  would 
have  been  the  first  ground  of  negligehce  charged 
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in  the  plaintiff's  petition,  and  one  of  the  first  things 
plaintiff's  counsel  would  have  attempted  to  prove 
on  the  opening  of  the  trial  would  have  been  the  neg- 
ligence of  the  company  in  not  furnishing  safety 
belts,  and  he  would  have  sought  to  sustain  this  by 
proving  that  it  was  the  custom  of  all  other  like 
companies  to  equip  their  men  with  safety  belts  so 
that  when  the  men  reached  the  top  of  a  pole,  or  any 
point  on  the  pole,  where  they  had  work  to  do,  they 
could  easily  make  their  positions  there  entirely  safe 
by  passing  their  safety  belts  around  the  pole,  which 
would  enable  them  to  freely  use  both  hands  in  doing 
their  work  instead  of  being  obliged  to  hold  on  to 
the  steps,  the  pole  or  the  cross-arms  with  their 
hands. 

A  safety  belt  not  furnished  would  have  been  de- 
scribed over  and  over  again  as  a  thing  of  the  great- 
est importance,  and  the  omission  to  furnish  it  would 
have  been  dwelt  upon  as  complete  proof  of  the 
heartless  indifference  and  gross  negligence  of  the 
company. 

A  safety  belt  that  is  furnished  is  quite  a  different 
affair.  In  fact,  it  is  of  little  or  no  use,  and  may  be 
left  in  the  repair  wagon  standing  near  the  pole, 
particularly  if,  as  in  this  case,  it  is  the  foreman's 
safety  belt  that  is  so  left  in  the  wagon.  Why  is 
this?  Manifestly  it  is  for  the  very  simple,  plain 
reason  that  the  safety  belt  was  furnished  in  this 
case  and  that  had  it  been  used  for  the  purpose  for 
which  it  was  specially  intended  and  was  suitable 
this  accident  would  never  have  happened.  The 
company  not  having  been  negligent  in  failing  to 
furnish  a  good  and  sufficient  safety  belt,  and  the 
belt,  though  in  the  repair  wagon  and  near  at  hand, 
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not  having  been  used,  it  became  necessary  to  find 
some  other  act  or  omission  of  the  company  which 
constituted  negligence,  and  hence  the  development 
of  the  theory  manifest  in  this  record.  I  can  not 
think  that  the  proposition  of  law  presented  by  coun- 
sel for  the  plaintiff  in  error  is  sound.  I  see  no 
ground  upon  which  the  plaintiff  can  recover  in  this 
action  even  though  the  facts  when  established  are 
found  to  be  as  favorable  to  the  plaintiff  as  claimed 
in  argument  by  plaintiff's  counsel.  For  the  reasons 
stated,  I  think  the  judgment  entered  below  in  favor 
of  the  defendant  in  error  should  be  affirmed. 

On  Application  for  Rehearing. 

(June  7,   1915.) 

Richards,  J.  The  original  opinion  in  this  case, 
announced  on  February  23,  1915,  having  been  by  a 
divided  court,  and  the  application  for  rehearing 
having  been  thoroughly  argued  in  briefs  filed  by 
counsel,  we  have  given  a  reexamination  to  the  ques- 
tions involved.  Such  reexamination  has  not  re- 
sulted in  any  different  conclusion  than  that  which 
was  heretofore  announced  in  this  case. 

A  majority  of  the  court  are  of  opinion  that  evi- 
dence of  a  custom,  usage,  habit  or  practice  of  using 
the  guy-wire  as  an  additional  support  to  workmen, 
generally  followed  and  known  to  the  defendant,  or 
practiced  for  such  length  of  time  that  it  should  by 
ordinary  care  have  been  known  to  it  before  the 
fatal  injury,  is  competent  evidence  in  this  case. 
We  understand  that  there  is  a  material  difference 
between  custom  and  usage,  habit  or  practice. 
Usage,  as  has  been  well  said,  does  not  imply  im- 


Digitized  by 


Google 


248  Ohio  Appellate  Reports. 

Davidson  v.  Telephone  G).  [5  Ohio 

memorial  existence  or  general  prevalence,  as  does 
custom.  In  the  consideration  of  this  case  we  have 
hot  used  the  words  "usage"  or  "habit'*  or  "prac- 
tice" as  meaning  the  same  thing  as  "custom." 
General  custom  may  itself  come  to  have  the  force 
and  effect  of  law.  In  many  cases  evidence  of  usage 
or  habit  or  practice  may  be  admissible  to  show 
whether  the  defendant  has  been  guilty  of  negli- 
gence or  the  plaintiff  guilty  of  contributory  negli- 
gence. A  good  illustration  of  this  is  fotmd  in  a 
decision  by  the  circuit  court  of  Lucas  county,  en- 
titled The  L.  S.  &  M.  S.  Ry.  Co.  v.  Botefuhr, 
Admr.,  20  C.  D.,  67.  That  decision  was  concurred 
in  by  all  the  judges  sitting,  namely,  Hayncs,  Parker 
and  Taggart,  and  was  affirmed  by  the  supreme 
court,  without  opinion,  78  Ohio  St.,  413.  The  syl- 
labus and  the  opinion  in  the  case,  considered 
together,  show  the  varying  uses  of  the  words 
"custom"  and  "habit."  It  was  held  in  that  case 
that  evidence  of  the  habit  or  custom  of  the  con- 
ductor representing  the  company  was  admissible 
not  only  upon  the  question  of  whether  the  company 
was  in  the  exercise  of  ordinary  care,  but  also  upon 
the  question  of  whether  the  deceased,  being  aware 
of  the  custom  and  of  the  habit  of  the  conductor, 
was  guilty  of  contributory  negligence  or  exercised 
ordinary  care.  Parker,  J.,  in  the  course  of  the  opin- 
ion, at  page  72,  uses  this  language : 

"The  evidence  in  the  case,  we  should  say,  is 
hardly  sufficient  to  establish  a  custom  having  the 
force  of  law,  and  perhaps  not  one  having  the  force 
of  an  established  and  promulgated  rule  binding 
upon  all  employes  of  the  company,  at  all  times  and 
places.    But  we  think  it  is  quite  sufficient  to  show 
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this  habit  in  the  performance  of  the  work  upon  the 
part  of  this  conductor  and  this  train  man  when 
working  together  in  the  making  up  of  that  train." 

The  court  says  this,  on  page  71 :  "As  to  the  ad- 
missibility of  evidence  of  this  character  we  think 
there  can  be  no  question." 

And  the  court  cites  the  following  earlier  deci- 
sions establishing  that  doctrine:  Carl  v.  Pierce, 
Recr.,  10  C.  D.,  711,  affirmed  without  opinion,  64 
Ohio  St.,  578,  and  Pennsylvania  Co.  v.  Mahoney, 
Admx.,  12  C.  D.,  366. 

It  is  said  in  12  Cyc,  1079:  "What  is  negligence 
and  what  is  due  care  may  depend  upon  the  customs 
and  habits  of  people  in  the  same  place  and  under 
similar  circumstances,"  We  suppose  it  to  be  well- 
established  law  that  custom  or  usage  can  not  ex- 
cuse or  justify  a  negligent  act,  but  may  be  evidence 
on  the  question  as  to  whether  or  not  the  act  was 
negligent ;  or  to  put  the  same  thing  in  other  phrase- 
ology, what  usually  is  done  may  be  evidence  of 
what  ought  to  be  done,  but  what  ought  to  be  done 
is  fixed  by  a  standard  of  reasonable  prudence, 
whether  it  is  usually  complied  with  or  not.  Of 
course,  the  ultimate  question  in  this  case  was  as  to 
whether,  under  the  issues  made  in  the  pleadings, 
the  defendant  was  guilty  of  negligence,  and  the 
existence  or  nonexistence  of  the  claimed  custom 
or  practice  was  only  material  in  so  far  as  it  bore 
on  the  question  of  whether  it  had  or  had  not  failed 
to  exercise  ordinary  care. 

In  view  of  the  failure  of  the  defendant  to  com- 
ply with  the  workmen's  compensation  law,  the 
question  of  contributory  negligence  of  the  deceased 
may  not  be  important,  but  the  principle  applies 
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equally  to  the  claimed  negligence  of  the  defendant 
company. 

A  majority  of  the  court  are  of  opinion  that  the 
application  for  a  rehearing  must  be  denied. 


Rehearing  denied. 


Chittenden,  J.,  concurs. 


Murdock  v.  Saum. 


Jurisdiction — Justices  of  the  peace  —  Confined  to  township  —  Sec^ 
tion  6308,  General  Code  —  Actions  against  motor-vehicle  owners. 

Section  6308,  General  Code,  providing  that  actions  for  injury  to  a 
person  or  property,  caused  by  the  negligence  of  the  owner  of 
a  motor  vehicle,  may  be  brought  in  the  county  wherein  the 
injured  person  resides,  does  not  confer  jurisdiction  on  a  justice 
of  the  peace  in  a  township  other  than  the  one  where  the  injury 
complained  of  occurred. 

(Decided  March  25,  1915.) 

Error:    Court  of  Appeals  for  Fairfield  county. 

Mr.  /.  E.  Powell,  for  plaintiff  in  error. 
Mr.  J.  H.  Fults,  for  defendant  in  error. 

HoucK,  J.  This  is  a  proceeding  in  error  to  re- 
verse a  judgment  of  the  common  pleas  court  of  this 
county  in  affirming  a  judgment  of  a  justice  of  the 
peace. 

Suit  for  $25  was  brought  before  a  justice  of  the 
peace  of  Richland  township,  Fairfield  county,  Ohio, 
wherein  S.  G.  Saum  sought  to  recover  damages 
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from  the  plaintiff  in  error,  Alonzo  Murdock,  for 
injuries  to  Saum's  buggy,  claimed  to  be  the  result 
of  Murdock  driving  his  automobile  against  said 
buggy,  thereby  breaking  and  injuring  same.  The 
action  was  attempted  to  be  brought  under  favor 
of  Section  6308,  General  Code. 

Murdock  resides  in  Perry  county,  Ohio,  and 
Saum  in  Richland  township,  Fairfield  county,  Ohio. 
Summons  for  the  defendant  Murdock  was  issued 
by  the  justice  of  the  peace  to  the  sheriff  of  Perry 
county,  Ohio,  and  Murdock  filed  a  motion  attack- 
ing the  jurisdiction  of  the  justice  of  the  peace, 
claiming  he  was  without  jurisdiction  of  the  sub- 
ject-matter of  the  suit.  The  motion  was  overruled 
and  exceptions  taken.  A  trial  was  had,  and  judg- 
ment rendered  in  favor  of  the  plaintiff  Saum  for 

Error  was  prosecuted  to  the  common  pleas  court 
and  the  judgment  was  affirmed,  and  error  is  now 
prosecuted  to  this  court  to  reverse  the  judgment  of 
the  common  pleas  court  in  affirming  the  judgment 
of  the  justice  of  the  peace. 

In  Ohio  the  justice's  court  is  a  tribunal  with  lim- 
ited authority,  and  is  to  be  strictly  held  within  the 
limits  of  the  prescribed  jurisdiction,  and  its  records 
must  affirmatively  show  the  facts  establishing  ju- 
risdiction. 

A  justice  of  the  peace  has  no  power,  authority 
or  jurisdiction,  except  that  given  by  statute,  and, 
therefore,  the  powers  being  purely  statutory,  be- 
fore he  can  render  a  valid  judgment  he  must  have 
jurisdiction  of  the  subject-matter  of  the  action. 

Section  10223,  General  Code,  provides: 
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"Unless  Otherwise  directed  by  law,  the  jurisdic- 
tion of  justices  of  the  peace  in  civil  cases,  is  limited 
to  the  township  wherein  they  have  been  elected, 
and  wherein  they  reside/' 

We  have  before  us  the  bill  of  exceptions  con- 
taining all  the  testimony  taken  before  the  justice, 
the  bill  of  particulars,  and  all  the  original  papers 
in  the  case,  and  we  have  carefully  examined  them. 

The  bill  of  particulars  does  not  allege  that  the 
injuries  complained  of  occurred  in  Richland  town- 
ship, Fairfield  county,  Ohio,  and  the  evidence,  as 
presented  by  the  record,  does  not  establish  that 
fact. 

It  can  not  properly  be  claimed  that  Section  6308, 
General  Code,  confers  jurisdiction  on  a  justice  of 
the  peace  in  a  township  of  his  county  other  than 
where  the  injuries  complained. of  occurred.  The 
injuries  complained  of  in  this  case,  so  far  as  the 
record  discloses,  did  not  occur  in  the  township 
wherein  the  justice  of  the  peace  resided,  and  for 
which  he  had  been  elected,  as  required  by  Section 
10223,  General  Code;  therefore  the  justice  of  the 
peace  had  no  jurisdiction  of  the  subject-matter  of 
the  action  and  could  not  legally  act  in  the  premises. 

In  passing  upon  this  case  we  do  not  deem  it 
necessary  for  a  proper  determination  of  the  ques- 
tion involved  herein  to  say  what  jurisdiction,  if 
any,  is  given  a  justice  of  the  peace  under  Section 
6308,  General  Code,  and  therefore  do  not  attempt 
to  do  so. 

We  are  of  the  opinion  that  the  justice  of  the 
peace  had  no  jurisdiction  of  the  subject-matter 
of  the  suit,  and  therefore  the  judgment  of  the 
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justice  is  reversed  and  the  judgment  of  the  com- 
mon pleas  court,  affirming  the  judgment  of  the 
justice  of  the  peace,  is  reversed,  at  the  costs  of 
defendant  in  error. 

This  cause  is  remanded  to  the  common  pleas 
court  for  further  proceedings  according  to  law. 

Judgment  reversed,  and  cause  refnanded. 

Shields  and  Powell,  JJ.,  concur. 


The  West  Side  Lumber  &  Manufacturing  Co. 
V.  The  Lancaster  Paper  Mill  Co.  et  al. 

Mechanics'  liens  —  Priority  over  mortgage  —  Executed  and  recorded 
before  liens  attached  —  But  after  improvement  begun  —  Sec- 
tions 8321  and  SS42,  General  Code, 

In  an  action  to  sell  real  estate  incumbered  by  mortgage  and  me- 
chanics' liens  under  the  statute  passed  April  16,  1913  (103  Ohio 
Laws,  369),  and  to  marshal  liens  and  distribute  the  proceeds 
thereof,  held: 

1.  That  Section  12  of  said  act  is  inconsistent  and  in  conflict  with 
Section  8542,  General  Code,  and  that  the  provisions  of  said 
Section  12  must  prevail  over  the  conflicting  provisions  of  said 
Section  8542. 

8.  Mechanics'  and  materialmen's  liens,  under  said  act,  are  preferred 
to  a  mortgage  given  after  the  commencement  of  the  improve- 
ment on  the  lands  so  incumbered,  even  though  such  liens  do 
not  attach  until  after  the  execution  and  recording  of  said 
mortgage. 

(Decided  December  1,  1915.) 

Error:    Court  of  Appeals  for  Fairfield  county. 
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Mr.  M.  A.  Daugherty,  for  plaintiff  in  error. 

Mr.  Brooks  E.  Shell;  Messrs.  C.  W.  &  J.  W. 
McCleery;  Mr.  W.  K.  Martin  and  Mr.  L.  G.  Sil- 
baugh,  for  defendants  in  error. 

Powell,  J.  The  question  for  adjudication  in 
this  case  arises  between  several  holders  of 
mechanics'  liens  and  the  trustee  of  a  bondholder's 
mortgage,  as  to  the  proper  distribution  of  the  pro- 
ceeds of  the  sale  of  the  property  of  the  defendant, 
The  Lancaster  Paper  Mill  Company. 

The  amount  for  distribution  is  the  sum  of 
$11,823.64.  The  costs  and  preferred  labor  claims 
have  been  paid. 

The  liens  in  the  order  of  the  dates  of  their  at- 
tachment, with  interest  to  August  3,  1915,  are  as 
follows : 

1.  Plaintiff.'s  mechanic's  lien  of  date 

June  15,  1914,  in  the  sum  of $471.00 

2.  John  L.  Graham,  trustee  for  the 
mortgage    bondholders,    July    24, 

1914   28,999.00 

3.  The  mechanics'  liens  of  the  other 
defendants  in  error,  of  date  subse- 
quent to  July  24,  1914,  aggre- 
gating          2,819.55 

The  exact  dates  and  amounts  of  all  liens  are 
agreed  upon  by  the  parties  and  appear  in  the  find- 
ing of  facts  entered  in  the  final  decree  of  the  court 
of  common  pleas.  The  facts  are  sufficiently  stated 
in  the  opinion  to  show  the  controversy  in  the  case. 
The  construction  of  the  mechanics'  lien  law  as  it 
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existed  June  15,  1914,  to  January,  1915,  is  in- 
volved. 

There  is  a  constitutional  provision  relative  to 
the  mechanics'  lien  laws  that  has  some  bearing  on 
the  case.  It  is  Section  33  of  Article  II,  and  reads 
as  follows: 

"Section  33.  Laws  may  be  passed  to  secure  to 
mechanics,  artisans,  laborers,  sub-contractors  and 
material  men,  their  just  dues  by  direct  lien  upon 
the  property,  upon  which  they  have  bestowed  labor 
or  for  which  they  have  furnished  material.  No 
other  provision  of  the  constitution  shall  impair  or 
limit  this  power." 

The  bearing  that  this  provision  has  on  the  case 
under  discussion  lies  in  the  unlimited  power  given 
to  the  legislature  to  legislate  upon  the  subject  of 
mechanics'  liens.  It  may  pass  any  kind  of  bill 
that  it  chooses  and  the  same  will  not  be  unconsti- 
tutional. There  is  no  room  for  it  to  be  unconsti- 
tutional. Courts  have  only  to  ascertain  what  the 
enactment  says  and  the  same  becomes  clear  at 
once. 

Pursuant  to  the  provision  of  the  constitution  a 
bill  was  passed  April  16,  1913  (103  O.  L.,  369), 
providing  for  mechanics'  liens  and  the  order  of 
their  priority. 

Section  12  of  said  enactment  (Section  8321, 
General  Code)  is  the  particular  part  of  the  statute 
that  we  are  called  upon  to  construe.  This  section 
is  as  follows: 

"Section  12.  The  several  liens  herein  provided 
for  shall  be  liens  from  the  date  the  first  labor  was 
performed,  or  the  first  machinery,  materials,  or 
fuel,  was  furnished  by  the  contractor  under  the 
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original  contract,  and  shall  continue  for  six  years 
after  said  affidavit  is  filed  in  the  office  of  the  county 
recorder.  If  the  action  be  brought  to  enforce  such 
lien  within  that  time,,  it  shall  continue  in  force  until 
final  adjudication  thereof,  and  such  liens  shall  take 
priority  as  follows : 

"First.  If  several  liens  be  obtained  by  several 
persons  upon  the  same  job,  in  the  manner  herein- 
before prescribed,  they  shall  have  no  priority 
among  themselves,  except  that  liens  filed  by  per- 
sons performing  manual  labor  shall  have  priority 
to  the  extent  of  the  labor  performed  during  the 
thirty  days  immediately  preceding  the  date  of  the 
performance  of  the  last  labor. 

"Second.  They  shall  be  preferred  to  all  other 
titles,  liens  or  incumbrances,  which  may  attach  to 
or  upon  such  construction,  excavation,  machinery, 
or  improvements,  or  to,  or  upon  the  land  upon 
which  they  are  situated,  which  shall  either  be  given 
or  recorded  subsequent  to  the  commencement  of 
said  construction,   excavation,   or   improvement." 

It  therefore  seems  to  us  clear : 

1.  That  mechanics'  liens  attach  from  the  date 
of  the  first  item  of  the  account  secured  thereby. 

2.  That  when  there  are  several  such  liens  due 
several  persons  "upon  the  same  job,"  they  shall 
have  no  priority  among  themselves. 

3.  That  mechanics'  liens  shall  be  preferred  to 
all  other  titles,  liens  or  incumbrances  which  may 
attach  to,  or  upon,  the  land  upon  which  the  im- 
provement liable  for  the  payment  of  such  liens  is 
situated,  given  or  recorded  subsequent  to  the  com- 
mencement of  said  improvement. 
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Applying  these  rules  of  law  to  the  case  under 
consideration  what  is  the  result  reached?  Plain- 
tiff's mechanic's  lien  is  first  in  time,  and  conse- 
quently first  in  right,  and  should  be  first  paid  out 
of  the  funds  for  distribution.  The  mortgage  of 
John  L.  Graham,  trustee,  filed  July  24,  1914,  is 
second  in  order  of  time,  and  therefore  under  the 
former  mechanics'  lien  laws  (Section  8542,  General 
Code)  would  be  second  in  the  order  of  priority, 
but  this  section  is  in  conflict  with  subsection  2  of 
Section  12  of  the  act  of  April  16,  1913,  in  its  order 
of  preferences.  In  such  cases,  where  two  statutes 
are  inconsistent  or  in  conflict,  the  provisions  of  the 
statute  last  enacted  must  prevail.  This  would 
postpone  the  mortgage  to  the  third  place  in  the 
order  of  priority,  as  the  several  other  mechanics' 
liens  on  the  "same  job"  due  several  persons  are 
without  priority  among  themselves  and  must  be 
preferred  to  an  incumbrance  given  or  recorded 
after  the  commencement  of  the  improvement  upon 
which  such  mortgage  and  liens  attach. 

The  mechanics'  liens  other  than  the  plaintiff's 
are  subsequent  in  point  of  time  to  the  mortgage, 
but  having  no  priority  among  themselves,  and  be- 
ing entitled  to  preference  over  the  mortgage,  they 
rank  second  in  the  order  of  their  priority  and  pay- 
ment. It  is  not  necessary  to  determine  whether  the 
lien  of  plaintiff  is  of  the  same  priority  as  the 
other  mechanics'  liens,  taken  subsequent  to  the 
mortgage,  as  there  is  a  sufficient  amount  for  dis- 
tribution to  pay  all  of  the  mechanics'  liens  in  full. 

It  follows  that  the  judgment  of  the  court  of 
common  pleas  must  be  reversed. 

17 
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And  the  court  proceeding  to  render  the  judg- 
ment that  the  court  of  common  pkas  should  have 
rendered,  orders  and  adjudges  that  all  of  the 
mechanics'  or  materialmen's  liens  shall  be  first  paid 
out  of  the  funds  applicable  to  such  payment,  and 
that  the  residue  of  such  funds  shall  be  paid  to  the 
defendant,  John  L.  Graham,  trustee,  to  apply  on 
the  mortgage  indebtedness. 

Judgment  reversed  and  judgment  for  plaintiff  in 
error. 

Shields  and  Houck,  JJ.,  concur. 


Tratnik  v.  Kalish  et  al. 

Ubel  and  slander— Matter  "libelous  per  se." 

Publication  of  the  fonowing  is  libelous  per  se: 

"An  honest  man  is  M.  Tratnik,  whom  I  noticed  to  take 
some  money  from  me  and  from  somebody  else.  Therefore 
countrymen  beware  of  him. 

"Mih  Bucar." 

(Decided  December  28,  1915.) 

Error  :    Court  of  Appeals  for  Cuyahoga  county. 

Mr.  H.  L.  Eastman,  for  plaintiff  in  error. 

Messrs.  Patterson  &  Neiding,  for  defendants  in 
error. 

Allread,  J.     M.  Tratnik  brought  suit  ia  mur 
nicipal  court  against  Edward  Kalish  and  others. 
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doing  business  as  the  'XlevehmskorAmerikay  to 
recover  damages  for  the  publication  of  an  article 
in  the  Slavonic  language,  of  which  the  following 
is  an  English  translation: 

"An  honest  man  is  M.  Tratnik,  whom  I  noticed 
to  take  some  money  from  me  and  from  somebody 
else.    Therefore  countrymen  beware  of  him. 

"MlH  BUCAR." 

It  was  averred  that  the  publication  was  false  and 
malicious  and  that  the  intended  meaning  was  that 
the  "plaintiff  was  a  thief,  and  therefore  not  a  safe 
man  to  be  trusted  by  his  fellow  countrymen.*' 

There  was  a  verdict  and  judgment  in  mtmicipal: 
court  for  $125  and  costs.  This  judgment  was  re- 
versed in  the  court  of  common  pleas:  "For  the 
reason,  that  the  statement  of  claim  is  not  sufficient 
in  law,  and  is  erroneous  in  refusing  to  direct  a  ver- 
dict for  defendant  below."* 

The  sufficiency  of  the  statement  of  claim  and  of 
the  evidence  depends  largely,  if  not  whoHy,  upon 
whether  the  publication  is  libelous  per  se. 

The  rule  many  times  announced  in  Ohio  is  thus 
stated  in  the  recent  case  of  The  Cleveland  Leader 
Printing  Co.  v.  Nethersole^  84  Ohio  St.,  page  118: 

"In  an  action  to  recover  for  an  alleged  Kbel  the 
question  whether  the  publication  is  or  not  libelous 
per  se  is  a  question  for  the  court.  (Mauk  v. 
Brundage,  68  Ohio  St.,  89.)  And  where  the  pub- 
lication is,  as  matter  of  law,  not  libelous  per  se,  and 
no  evidence  has  been  given  tending  to  show  special 
damage,  it  is  the  duty  of  the  court  to  sustain  a  mo- 
tion by  defendant,  made  at  the  close  of  the  evidence, 
to  direct  the  jury  to  return  a  verdict  for  defendant." 
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The  innuendo  as  to  the  intended  meaning  is  suf- 
ficient to  charge  a  libel  per  se,  providing  the  pub- 
Ushed  words  are  fairly  susceptible  of  such  meaning. 

This  brings  us  to  the  meaning  of  the  published 
words. 

There  was  some  controversy  in  or?il  argument 
over  the  translation,  but  the  English  translation 
seems  to  be  conceded  in  the  answer,  and  the  ques- 
tion of  translation  raised  in  argiunent  is  therefore 
not  before  us. 

The  arguments  of  counsel  are  directed  chiefly  to 
an  interpretation  of  the  word  "take." 

The  coimsel  for  plaintiff  in  error  contends  that 
the  word  "take"  has  a  criminal  meaning,  while 
counsel  for  defendant  in  error  insist  that  its  mean- 
ing is  innocent. 

Many  adjudicated  cases  are  cited  involving  an 
interpretation  of  the  word  "take,"  when  used  in 
the  discourse  in  libel  and  slander  cases.  Some  of 
these  cases  sustain  the  contention  of  the  plaintiff 
and  some  that  of  the  defendant. 

The  adjudicated  cases  may  be  reconciled  upon 
the  theory  that  the  meaning  of  the  word  "take"  is 
flexible  and  controlled  by  the  context. 

The  introductory  clause  in  the  discourse  de- 
clared upon  was  imdoubtedly  used  in  an  ironical 
sense,  and  to  give  coloring  to  the  specific  acts. 
This  laconic  sentence  descriptive  of  the  man  first 
strikes  attention  and  prepares  the  reader's  mind 
for  the  specific  charge.  The  concluding  anathema 
is  intended  to  leave  the  final  impression. 

The  intermediate  clause  forming  the  gist  of  the 
charge  makes  prominent  the  detection  and  thereby 
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leaves  a  possible  inference  of  stealth  and  secrecy 
in  regard  to  the  taking  of  the  money. 

The  word  ''take"  as  controlled  by  the  context  we 
think  is  susceptible  of  a  criminal  meaning  and  may 
sustain  the  innuendo  charged  in  the  petition.  The 
publication  as  charged  in  the  petition  was  there- 
fore libelous  per  se. 

We  are  of  the  opinion  that  the  statement  of 
claim  in  the  municipal  court  was  sufficient  and  that 
the  court  properly  overruled  the  motion  to  take  the 
case  from  the  jury. 

We  are  of  the  opinion  that  there  was  no  prejudi- 
cial error  in  the  rulings  and  charge  of  the  court 
and  that  the  evidence  was  sufficient  to  support  the 
verdict  of  the  municipal  court. 

It  therefore  follows. that  the  judgment  of  the 
court  of  common  pleas  should  be  reversed  and  that 
of  the  municipal  court  affirmed. 

Judgment  reversed. 

Ferneding  and  Kunkle,  JJ.,  concur. 

Judges  of  the  3econd  Appellate  District  sitting 
in  place  of  Judges  Meals,  Grant  and  Carpenter 
of  the  Eighth  Appellate  District. 
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Talbott  V.  The  State,  ex  rel.  Houston, 
Prosecuting  Attorney. 

F€£s  and  salary — NaturaligaHon  cases — 34  V.  S.  Stats,  at  Lar^e, 
600  —  County  clerks  of  courts  intitled  to  fees,  when  —  Salary 
act  of  1906  {98  O.  L,,  89). 

Under  the  salary  act  of  March  22,  1906  (96  Ohio  Laws,  89),  relat- 
ing to  county  officers,  and  prior  to  the  enactment  of  the  Gen- 
eral Code  of  1910,  clerks  of  the  courts  of  common  pleas  are 
entitled  to  retain  one-half  the  fees  received  by  them  in  natural- 
isation cases  under  the  federal  act  of  June  29,  1906,  in  the 
absence  of  an  averment  that  the  county  had  provided  and  paid 
deputies  who  performed  such  services. 

{Decided  February  15,  1916.) 

Error:  Court  of  Appeals  for  Champaign 
county. 

Messrs.  Buroker  &  Zimmer,  for  plaintiflF  in 
error. 

Mr.  Harold  W.  Houston,  prosecuting  attorney, 
for  defendant  in  error. 

Kunkle,  J.  This  action  was  brought  by  the 
state  of  Ohio,  on  relation  of  the  prosecuting  at- 
torney of  Champaign  county,  Ohio,  against  M.  R. 
Talbott,  a  former  clerk  of  the  courts  of  Champaign 
county,  Ohio,  to  recover  the  sum  of  $9.50,  being 
one-half  of  the  fees,  for  the  naturalization  of 
aliens,  received  by  such  clerk  from  time  to  time 
during  his  incumbency  as  such  clerk  for  the  period 
of  three  years  commencing  on  the  first  Monday  of 
August,  1906. 

The  federal  act  passed  June  29,  1906,  conferred 
upon  the  clerks  of  state  courts  the  power  to  file. 
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issue  and  record  Baturalization  papers,  and  pre- 
scribed in  detail  the  fees  which  should  be  charged 
therefor. 

The  federal  act  in  question  further  provided  that 
one-half  of  such  fees,  to  the  extent  of  $3,000  in 
any  one  year,  might  be  retained  by  such  clerks,  and 
that  the  balance  of  such  fees  should  be  remitted  to 
the  federal  authorities.  (34  Stats,  at  Large,  600; 
2  U.  S.  Comp.  Stats.,  1913,  Section  4372.) 

Plaintiff  in  error  duly  accounted  and  paid  to  the 
bureau  of  immigration  and  naturalization  one-half 
of  the  fees  so  received. 

This  controversy  relates  to  the  one-half  of  such 
fees,  amounting  to  $9.50,  retained  by  Talbott  as 
clerk,  under  the  federal  act. 

Defendant  in  error  claims  that  the  amount  so 
retained  by  Talbott  should  be  paid  into  the  county 
treasury  of  Champaign  county,  under  the  provi- 
sions of  Section  2977  et  seq.,  General  Code. 

Plaintiff  in  error  claims  that  imder  the  provi- 
sions of  the  federal  act  in  question,  as  wdl  as  under 
the  provisions  of  the  county  salary  act,  he  is  en- 
titled to  retain  the  sum  as  his  own. 

Plaintiff  in  error  in  justification  of  his  action 
and  in  support  of  his  contention  cites  an  opinion  of 
the  attorney  general  of  this  state,  of  date  January 
11,  1907,  to  the  effect  that: 

"The  clerk  of  the  court  of  common  pleas  may 
retain  as  his  own  earnings  fees  allowed  him  under 
the  naturalization  laws  of  the  United  States." 

The  questions  so  presented  are  raised  by  a  de- 
murrer to  the  petition. 

The  trial  court  overruled  a  general  demurrer  to 
the  petition  and  rendered  judgment  against  defend- 
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ant.  Error  is  prosecuted  to  this  court  from  such 
judgment. 

It  is  claimed  by  plaintiff  in  error,  defendant  be- 
low, that  the  provision  of  the  federal  act,  to  the 
effect  that  a  certain  portion  of  such  fees  may  be 
retained  by  the  clerk,  is  exclusive,  and  that  the 
county  salary  act  has  therefore  no  application  to 
such  fees. 

This  view  has  been  taken  by  the  supreme  courts 
of  various  states :  the  supreme  court  of  New  Jersey 
in  the  case  of  Freeholders  of  Passaic  v.  Slater,  84 
N.  J.  Law,  589;  the  supreme  court  of  Oregon  in 
the  case  of  Fields  v.  Multnomah  County,  64  Ore., 
117;  the  supreme  court  of  Massachusetts  in  the 
case  of  Inhabitants  of  Hampden  County  v.  Morris, 
207  Mass.,  page  167;  and  in  other  cases  cited  by 
counsel. 

The  court  of  appeals  of  California  in  the  case 
of  City  and  County  of  San  Francisco  v.  Mulcrevy 
et  al,  15  Cal.  App.,  11,  113  Pac.  Rep.,  339,  held 
that  the  clerks  of  courts  were  required  to  account 
under  the  salary  laws  of  that  state  for  the  amount 
retained  by  them  from  naturalization  fees  under 
the  federal  act  in  question. 

This  case  was  taken  to  the  supreme  court  of  the 
United  States  from  California,  and  is  reported  in 
231  U.  S.  Reports,  page  669.  Justice  McKenna 
in  delivering  the  opinion  of  the  supreme  court  in 
the  above-mentioned  case,  among  other  things, 
says,  at  page  674: 

"The  act  is  entirely  satisfied  without  putting  the 
officers  of  a  State  in  antagonism  to  the  laws  of  the 
State — the  laws  which  give  them  their  official 
status.    It  is  easily  construed  and  its  purpose  en- 
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tirely  accomplished  by  requiring  an  accounting  of 
one-half  of  the  fees  to  the  United  States,  leaving 
the  other  half  to  whatever  disposition  may  be  pro- 
vided by  the  state  law." 

This  decision  by  the  highest  federal  authority 
settles  the  question  that  the  liability  of  the  clerk, 
as  to  the  one-half  of  the  fees  received  in  natural- 
ization cases  and  retained  under  the  federal  act  in 
question,  is  controlled  by  the  state  law  upon  that 
subject. 

Counsel  for  plaintiff  in  error  contend  that  under 
Section  2977,  General  Code,  the  clerk  is  required 
to  account  only  for  fees,  etc.,  collected  or  received 
by  law,  meaning  such  laws  as  are  enacted  by  the 
legislature  of  the  state. 

In  support  of  such  contention  counsel  cite  the 
case  of  Freeholders  v.  Slater,  supra,  in  which  a  sim- 
ilarly-worded statute  was  under  construction  by 
the  supreme  court  of  New  Jersey. 

Section  2977,  General  Code,  reads  as  follows : 

"Sec.  2977.  All  the  fees,  costs,  percentages,  pen- 
alties, allowances  and  other  perquisites  collected  or 
received  by  law  as  compensation  for  services  by  a 
county  auditor,  county  treasurer,  probate  judge, 
sheriff,  clerk  of  courts,  or  recorder,  shall  be  so 
received  and  collected  for  the  sole  use  of  the  treas- 
ury of  the  county  in  which  they  are  elected  and 
shall  be  held  as  public  moneys  belonging  to  such 
county  and  accounted  for  and  paid  over  as  such  as 
hereinafter  provided." 

Counsel  for  defendant  in  error  claims  that  Sec- 
tion 2977,  General  Code,  should  be  read  in  connec- 
tion with  Section  2996,  General  Code,  which  latter 
section  reads: 
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''Sec.  2996.  Such  salaries  shall  be  instead  of  all 
fees^  costs^  penalties,  percentages,  allowances  and 
all  other  perquisites  of  whatever  kind  which  any  of 
such  officials  may  collect  and  receive,  provided  that 
in  no  case  shall  the  annual  salary  paid  to  any  such 
officer  exceed  six  thousand  dollars." 

Counsel  for  defendant  in  error  insists  that  when 
Section  2977,  General  Code,  is  so  read  in  connec- 
tion with  Section  2996  it  includes  fees  received 
from  all  sources,  and  therefore  .falls  within  the 
California  case  and  other  cases  cited. 

In  this  connection  we  call  attention  to  the  recent 
decision  of  our  supreme  court  in  the  case  of  The 
State,  ex  rel.  Enos,  Pros,  Atty.,  v.  Stone  et  al,  92 
Ohio  St.,  63.  In  this  case  our  supreme  court  has 
construed  the  coimty  salary  law  broadly  in  order  to 
effectuate  the  purposes  of  the  act 

The  same  position  was  taken  by  our  supreme 
court  in  the  case  of  The  State,  ex  rel.  Lyne,  v.  Ken- 
nedy et  al,  90  Ohio  St.,  75. 

It  must  be  remembered  that  in  the  case  at  bar 
the  fees  in  question  were  received  between  August, 
1906,  and  August,  1909.  The  questicm  of  liability, 
therefore,  depends  upon  the  provisions  of  the  sal- 
ary act  of  March  22,  1906,  and  not  upon  the  pro- 
visions of  the  General  Code  as  adopted  in  1910. 

Sections  1  and  18  of  the  original  county  salary 
act  (98  O.  L.,  89)  read  as  follows: 

"Section  1.  All  the  fees,  costs,  percentages,  pen- 
alties, allowances  and  all  other  perquisites  of  what- 
ever kind  which  by  law  may  now  be  collected  or 
received  as  compensation  for  services  by  any 
county  auditor,  county  treasurer,  probate  judge, 
sheriff,  clerk  of  courts  or  recorder,  shall  be  received 
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and  collected  hy  all  of  said  officers  and  each  of  them 
for  the  sole  use  of  the  treasury  of  the  county  in 
which  they  are  elected  and  shall  be  held  as  public 
mon^rs  belonging  to  said  county  and  accounted  for 
and  paid  over  as  such  in  the  manner  hereinafter 
provided." 

''Section  18.  And  said  salaries  shall  be  in  lieu  of 
all  fees,  costs,  penalties,  percentages,  allowances 
and  all  other  perquisites  of  whatever  kind  which 
any  of  the  officials  herein  named  may  now  collect 
and  receive,  provided,  however,  that  in  no  case 
shall  such  annual  salary  payable  to  any  of  the  offi- 
cers aforesaid  exceed  the  sum  of  $6,000.00." 

The  above-mentioned  sections  were  included  in 
and  superseded  by  Sections  2977  and  2996  of  the 
General  Code,  adopted  February  14,  1910. 

When  the  General  Code  was  adopted  in  1910  the 
word  ''noza/'  was  omitted  from  Section  2977  and 
also  from  Section  2996. 

The  case  of  St^tt^  ex  rel.  Locker,  v.  Homer,  16 
N.  P.,  N.  S.,  449,  arose  since  the  adoption  of  the 
General  Code. 

That  case  holds  that  the  clerk  is  required  to  ac- 
count few  the  portion  of  the  fees  from  naturaliza- 
tion retained  under  the  federal  act.  The  case,  in 
so  far  as  we  are  advised,  has  not  been  taken  to  a 
higher  court,  and  the  decision  has  been  accepted  by 
counsel  and  the  parties  thereto  as  containii^  a  cor- 
rect construction  of  the  present  sections  of  the  code. 

Tlmt  case  is  largely  relied  upon  by  counsel  for 
defendant  in  error,  and  while  we  express  no  defi- 
nite opinion  thereon,  yet  after  a  careful  consider- 
ation of  that  decision  and  the  authorities  therein 
cited,  we  are  inclined  to  the  view  that  the  case  was 
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correctly  decided  under  the  present  provisions  of 
the  General  Code. 

It  appears  from  the  statement  of  the  case,  how- 
ever, that  Horner's  term  of  office  did  not  commence 
until  the  first  Monday  in  August,  191 1 — ^more  than 
a  year  after  the  present  provisions  of  the  General 
Code  took  effect. 

Where  a  substantial  change  is  made  in  the  re- 
vision of  statutes  it  amounts  to  an  amendment 
thereof.    See  State  v.  Toney,  81  Ohio  St.,  130. 

What  effect,  therefore,  has  the  word  ''nozJi/'  in 
Sections  1  and  18  of  the  county  salary  act  of  1906? 

We  cannot  escape  the  conclusion  that  the  word 
"noTJif'  must  be  given  some  meaning. 

It  is  a  word  which  is  not  ordinarily  found  in 
statutes  of  this  character. 

It  is  a  word  not  found  in  the  California  law  or 
in  the  statutes  involved  in  any  of  the  other  cases 
cited. 

Why  was  the  word  ''noiif'  used  in  both  of  these 
sections  ? 

It  must  be  presumed  that  the  legislature  used 
that  word  advisedly  and  with  some  object  in  view. 
It  was  undoubtedly  used  to  exclude  sources  of  reve- 
nue not  then  in  existence. 

"The  term  now  signifies  time  present." 

"The  word  now,  in  its  ordinary  acceptation, 
means  at  this  time,  or  at  the  present  moment,  or  at 
a  time  contemporaneous  with  something  done.  It 
relates  to  the  actual  existence  of  the  fact  at  the 
time  and  place  mentioned." 

For  further  definitions  of  the  word  now,  as  used 
in  statutes  and  elsewhere,  see  5  Words  and  Phrases, 
4851. 
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We  are  unable  to  reach  any  conclusion  except 
that  by  the  use  of  the  word  now  in  Sections  1  and 
18  of  the  act  in  question  the  legislature  intended 
to  exclude  from  the  provisions  of  the  county  salary 
law  new  and  independent  sources  of  official  revenue 
such  as  naturalization  fees  under  the  federal  act 
in  question,  which  federal  act  was  not  in  existence 
when  the  county  salary  act  of  1906  was  adopted. 

The  case  of  The  State,  ex  reL  Lyne,  v.  Kennedy 
et  al,  supra,  involved  a  contract  for  indexing,  made 
by  the  county  auditor  with  the  county  commis- 
sioners, but  the  authority  therefor  existed  under 
statutes  in  force  at  the  time  the  county  salary  law 
was  enacted.    There  was  no  new  source  of  revenue. 

The  case  of  The  State,  ex  rel.  Enos,  Pros.  Atty., 
V.  Stone  et  al,  supra,  involved  a  question  of  con- 
struction between  apparently  conflicting  provisions 
of  the  General  Code,  and  the  general  policy  of  the 
county  salary  law  was  allowed  to  outweigh  or  over- 
balance the  conflicting  provision  which  apparently 
revived  the  fee  system. 

The  general  policy,  the  spirit  and  the  reason  of 
an  act  may  properly  be  applied  to  reconcile  con- 
flicting or  doubtful  provisions  of  an  act,  but  cannot 
be  permitted  to  override  the  effect  of  words  of 
clear  import. 

Construing  the  county  salary  law  of  1906  as 
adopted,  we  think  plaintiff  in  error,  under  the  aver- 
ments of  the  petition,  was  not  required  to  turn  such 
fees  into  the  county  treasury. 

There  is  no  averment  in  the  petition  that  the 
work  involved  in  the  naturalization  fees  in  ques- 
tion was  performed  by  deputies  provided  and  paid 
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by  the  county,  and  w€  express  no  opinion  as  to  the 
effect  of  such  an  averment. 

It  therefore  follows  that  the  judgment  of  the 
court  of  common  pleas  should  be  reversed  and  the 
cause  remanded  with  instructions  to  overrule  the 
demurrer,  and  for  such  further  proceedings  as  may 
be  provided  by  law. 

Judgment  reversed  and  cause  remanded. 

Ferneding  and  Allread,  JJ.,  concur. 


McKenzie  et  al.  v.  Buchamann  et  al. 

Covenant  against  encumbrance  —  Action  for  breach  —  Parol  evi- 
dence—Agreement before  deed  delivered — Unexpired  letue^- 
Promise  to  assume  Hen — Not  inconsistent  with  covenant. 

1,  In  an  action  for  damages  for  breach  of  covenant  against  enetsm- 

brances,  parol  evidence  is  admissible  which  in  any  way  tends 
to  prove  that  after  execution  of  the  deed  containing  said  cov- 
enant, and  before  its  defivery  to  the  grantees,  it  was  agreed 
between  them  and  the  grantor  that  the  grantees  should  assume 
a  certain  unexpired  lease  constituting  a  lien  on  the  premises 
sought  to  be  conveyed,  and  that  but  for  such  agreement  the 
grantor  stated  he  would  declare  the  deal  off  and  destroy  the 
deed. 

2.  A  promise  to  assume  a  lien,  which  is  an  encumbrance  upon  the 

property  conveyed,  is  not  in  conflict  with  or  inconsistent  with 
the  covenant  of  warranty  against  encumbrance  contained  in  the 
deed,  but  is  in  effect  a  discharge  of  the  grantor  from  liability 
on  the  covenant  of  warranty  so  far  as  said  lien  is  concerned. 

(Decided  May  25,  1916.) 

Error:    Court  of  Appeals  for  Delaware  county. 
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Messrs.  Marriott,  Freshwater  &  JVickham^  for 
plaintiflfs  in  error. 
Mr.  George  C.  Snyder,  for  defendants  in  error. 

HoucK,  J,  This  is  a  proceeding  in  error  to  re- 
verse the  judgment  of  the  common  pleas  court  of 
Delaware  county.  A  jury  having  been  waived  the 
case  was  submitted  to  the  trial  judge  on  the  plead- 
it^s  and  evidence.  The  facts  in  the  case  here  sub*- 
mitted  are  contained  in  the  journal  entry  of  the 
judgment  and  in  the  finding  of  facts  and  conclu- 
sions of  law  by  the  trial  judge  in  the  court  bclowi 
and  are  before  this  court  for  review. 

The  parties  here  stand  in  reverse  order  from  that 
in  which  they  stood  in  the  court  below.  The  suit  in 
the  common  pleas  court  was  brought  by  George  C 
Buchamann  and  others  against  William  McKenzie 
and  others  to  recover  $300  damages  for  an  alleged 
breach  of  covenant  against  an  encumbrance  in  a 
deed  for  certain  real  estate  conveyed  by  defendants 
to  plaintiffs.  The  court  below  found  for  the  plain- 
tiffs, and  a  judgment  for  $300  and  costs  was  en- 
tered in  their  favor.  Plaintiffs  in  error,  def endairts 
below,  ask  for  a  reversal  of  this  judgment  for  the 
reason  that  the  court  erred  in  excluding  and  not 
receiving  and  considering  certain  testimony,  and 
that  the  judgment  is  contrary  to  law.  The  follow- 
ing facts,  as  shown  in  the  finding  of  facts  by  the 
trial  judge,  were  ruled  out  and  not  considered  by 
the  court  below,  and  to  this  the  defendants  below 
excepted  : 

'There  was  no  exception  in  the  deed  as  it  was 
prepared  as  to  the  lease  of  Alkire  and  Sands. 
Alldre  and  Sands  had  a  lease  on  the  east  room  they 
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occupied,  and  which  would  not  expire  until  Novem- 
ber 15,  1915.  At  the  time  the  deed  was  read,  and 
before  the  delivery  of  the  deed,  the  question  arose 
as  to  the  lease  of  Alkire  and  Sands.  The  plaintiffs 
desired  to  know  whether  they  could  have  posses- 
sion of  the  room  occupied  by  Alkire  and  Sands,  and 
were  then  informed  by  McKenzie,  defendant,  that 
Alkire  and  Sands  had  a  right  to  occupy  the  room 
until  the  15th  of  November,  1915,  and  that  unless 
the  plaintiffs  would  accept  the  deed  with  Alkire  and 
Sands'  tenancy,  and  take  the  property  subject  to 
said  lease,  that  the  deed  would  be  destroyed  and  the 
deal  called  off.  Thereupon  it  was  agreed  by  plain- 
tiffs, before  the  delivery  of  the  deed,  that  they 
would  accept  the  deed  and  take  the  property  subject 
to  Alkire  and  Sands'  lease,  and  it  was  then  sug- 
gested that  the  deed  be  changed  and  that  there  be 
embodied  in  it  an  agreement  and  exception  as  to 
Alkire  and  Sands'  lease,  but  the  deed  having  been 
before  that  time  signed  by  all  the  parties,  and  their 
wives  not  being  present,  it  was  agreed  that  plain- 
tiffs would  accept  the  deed  as  written,  in  order  to 
save  re-writing  and  re-execution,  and  that  they 
would  accept  the  property  subject  to  the  Alkire  and 
Sands'  tenancy. 

"These  negotiations  were  oral,  and  the  conversa- 
tion took  place  before  the  delivery  of  the  deed. 
Upon  the  agreement  by  the  plaintiffs  that  they 
would  accept  the  property  and  pay  the  price  of 
$7,800  subject  to  the  encumbrance  of  Alkire  and 
Sands  lease  without  changing  the  deed,  the  deed 
was  then  delivered  to  plaintiffs  and  the  considera- 
tion was  paid,  and  the  court  finds  the  facts  to  be 
that  the  plaintiffs  accepted  said  deed  as  written,  and 
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without  change  subject  to  the  Alkire  and  Sands' 
lease,  it  having  been  stated  to  plaintiffs  before  the 
deed  was  delivered  that  unless  they  would  so  accept 
the  property  with  the  encumbrance  of  Alkire  and 
Sands  thereon  the  parties  would  destroy  the  deed 
and  the  trade  would  be  off;  and  the  court  finds  from 
the  evidence  that  it  was  stated  orally  by  plaintiffs 
that  they  would  accept  the  deed  and  pay  the  price 
subject  to  Alkire  and  Sands'  lease,  and  that  it  was 
not  necessary  to  put  that  exception  in  the  deed,  and 
the  court  finds  that  the  trade  was  then  consum- 
mated and  the  deed  delivered  without  the  exception 
being  written  therein." 

It  will  be  conceded  as  a  well-settled  principle  of 
law  that  parol  evidence  cannot  be  received  to  vary, 
contradict  or  change  the  terms  of  a  written  con- 
tract, because  it  is  presumed  that  all  of  the  provi- 
sions and  terms  of  the  contract  are  embodied 
therein;  but  in  the  case  at  bar  the  deed  had  been 
written,  signed,  witnessed  and  properly  executed, 
but  had  not  been  delivered,  and  before  its  delivery, 
as  disclosed  in  the  finding  of  facts,  the  plaintiffs 
below  agreed  to  waive  the  covenant  of  the  war- 
ranty as  to  the  lease  in  question  and  accept  the 
property  described  in  the  deed  subject  thereto. 
Quoting  from  the  finding  of  facts,  "it  was  agreed 
that  the  plaintiffs  would  accept  the  deed  as  written, 
in  order  to  save  re-writing  and  re-execution,  and 
that  they  would  accept  the  property  subject  to  the 
Alkire  and  Sands'  tenancy,  *  *  *  it  having  been 
stated  to  plaintiffs  before  the  deed  was  delivered 
that  unless  they  would  so  accept  the  property  with 
the  encumbrance  of  Alkire  and  Sands  thereon  the 
parties  would  destroy  the  deed  and  the  trade  would 
18 
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be  off;''  and  then  the  plaintiffs  said  they  would  ac- 
cept the  deed  subject  to  said  lease  and  pay  the 
price,  and  the  deed  was  then  delivered  and  accepted. 

We  cannot  weigh  the  evidence  in  the  present  case 
and  are  bound  by  the  facts  as  contained  in  the  find- 
ing of  facts.  We  are  not  prepared  to  say  what  con- 
clusion we  would  have  reached  as  to  the  weight  of 
the  testimony  in  question,  if  a  bill  of  exceptions 
containing  all  the  testimony  from  the  trial  below 
had  been  prepared  and  presented  to  us  for  review. 

It  will  be  observed  that  the  testimony  under  con- 
sideration was  concerning  what  occurred  at  the 
time  of  closing  the  transaction,  and  was  offered  to 
establish  a  contract  that  was  claimed  to  have  been 
made  and  entered  into  between  the  covenantors  and 
covenantees  after  the  execution  of  the  deed  in  ques- 
tion and  before  its  delivery.  The  facts  disclose  that 
the  deed  would  not  have  been  delivered  by  the 
covenantors  to  the  covenantees,  but  would  have 
been  destroyed,  if  the  covenantees  had  not  agreed 
to  accept  the  same  and  assume  the  lease  in  con- 
troversy. 

Under  these  circumstances  we  cannot  conceive 
of  a  rule  of  evidence  so  far-reaching  and  so  in- 
equitable as  to  preclude  the  admissibility  of  such 
testimony.  We  therefore  hold  that  in  the  case  at 
bar  parol  evidence  was  admissible,  that  in  any  way 
tended  to  prove  that,  after  the  execution  of  the 
deed  which  contained  covenants  against  encum- 
brances and  before  its  delivery  to  the  grantees,  it 
was  agreed  between  the  grantors  and  grantees  that 
the  latter  should  assume  the  lease  in  question,  which 
was  a  lien  upon  the  premises  conveyed 


Digitized  by 


Google 


Ohio  Appellate  Reports.  275 

App.]  McKenzie  v,  Buchamann. 

The  weight  to  be  given  such  evidence  was  to  be 
determined  by  the  trial  judge  to  whom  the  case  had 
been  submitted,  a  jury  having  been  waived  by  the 
parties  in  the  case.  We  think  in  the  present 
instance  that  the  parol  agreement  entered  into  be- 
tween the  grantors  and  grantees,  wherein  the 
grantees  were  to  assume  the  lease,  was  the  moving 
cause  of  consummating  the  deal. 

Let  us  inquire.  Does  proof  of  a  promise  to  as- 
stmie  a  lien,  which  is  an  encimibrance  upon  the 
property  conveyed,  conflict  with  or  is  it  inconsistent 
with  the  terms  of  the  conveyance  ?  Certainly  not. 
In  a  suit  for  a  breach  of  a  covenant  against  an  en- 
cumbrance, can  there  be  any  doubt  but  that  it  could 
be  shown  by  proper  evidence  that  a  lien  (a  lease  in 
this  case)  had  been  assumed  by  the  grantee  after 
the  execution  of  the  deed  and  before  its  delivery? 
We  think  not.  The  effect  of  the  promise,  which 
was  proved  by  parol  evidence  in  this  case,  was  only 
to  show  that  the  grantees  had  agreed  to  assume  the 
lease  before  the  delivery  of  the  deed,  and  thereby 
the  lien  on  the  property  conveyed  had  been  dis- 
charged so  far  as  the  grantors  were  concerned,  and 
by  reason  thereof  they  were  released  from  any 
liability  on  the  covenant  of  warranty  as  to  the 
lease. 

For  the  reasons  given  we  are  of  the  opinion  that 
the  judgment  of  the  court  below  should  be  reversed, 
and  the  cause  remanded  to  the  common  pleas  court 
for  a  new  trial. 

Judgment  reversed  and  cause  remanded. 

Shields  and  Powell,  JJ.,  concur. 
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The  Gambrinus  Brewing  Co.  v.  Beall. 

Leases — Termination  —  Refusal  of  saloon  license  to  lessee  —  On 
ground  that  quota  exhausted, 

A  lease  of  real  estate  containing  a  provision  that  the  same  may  be 
terminated,  at  the  option  of  the  lessee,  if  the  sale  of  intoxicat- 
ing liquors  upon  such  premises  is  prohibited  by  township, 
municipality,  state  or  other  legal  authority  or  action  under  and 
by  virtue  of  existing  or  future  laws,  may  be  avoided  by  the 
lessee  when  it  appears  that  a  license  for  the  sale  of  intoxicat- 
ing liquors,  upon  the  premises  so  leased,  has  been  refused  by 
the  county  liquor  licensing  board  upon  the  ground  that  the  full 
quota  of  saloon  licenses  in  such  municipality  has  been  ex- 
hausted. 

(Decided  February  29,  1916.) 

Error  :     Court  of  Appeals  for  Franklin  county. 

Messrs.  Addison,  Taylor,  Williams  &  Cole,  for 
plaintiff  in  error. 

Messrs.  Pugh  &  Pugh,  for  defendant  in  error. 

KuNKLE,  J.  .Bruce  Beall,  plaintiff  below, 
brought  suit  against  The  Gambrinus  Brewing  Com- 
pany, defendant  below,  to  recover  judgment  in  the 
sum  of  $130  with  interest,  as  rent  for  premises  No. 
50  Greenlawn  avenue,  Columbus,  Ohio,  for  the 
months  of  January,  February,  March  and  April, 
1914,  under  a  lease  beginning  on  the  first  day  of 
March,  1910,  and  extending  for  a  period  of  five 
years  thereafter. 

Defendant  bdow  for  amended  answer  and  for  a 
first  defense,  after  making  certain  formal  admis- 
sions as  to  its  corporate  capacity,  the  execution  of 
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the  lease,  the  occupation  of  the  premises  and  the 
payment  of  certain  rent,  denied  the  other  allega- 
tions of  the  petition. 

In  the  second  defense  of  the  amended  answer 
defendant  below  in  substance  alleged  that  under  a 
notice  given  in  pursuance  to  the  provisions  ©f  the 
said  lease  it  was  released  from  the  payment  of 
further  rent  after  November,  1913. 

In  the  third  defense  of  the  amended  answer,  in 
addition  to  repeating  the  averments  of  the  second 
defense,  defendant  below  alleged  that  in  pursuance 
to  said  notice  it  surrendered  the  possession  of  the 
said  premises  to  plaintiff  below  and  that  he  accepted 
the  surrender  of  the  possession  of  said  property. 

The  reply,  after  admitting  the  stipulation  in  the 
lease  as  set  forth  in  the  second  and  third  defenses, 
denied  each  and  every  other  allegation  thereof. 

A  jury  was  waived  and  the  case  was  submitted 
to  the  court. 

The  court  rendered  a  judgment  in  favor  of  plain- 
tiff for  the  amount  claimed. 

Motion  for  a  new  trial  having  been  overruled, 
error  is  prosecuted  to  this  court. 

The  case  turns  upon  the  following  provision 
found  in  the  lease,  viz. : 

"It  is  further  agreed  and  understood  by  the 
parties  hereto,  that  if  the  sale  of  intoxicating 
liquors  upon  the  premises  herein  described  is  pro- 
hibited during  the  term  of  this  lease  by  township, 
municipality  or  state  or  any  other  legal  authority 
or  action  under  and  by  virtue  of  existing  or  future 
laws  or  actions  providing  and  authorizing  the  same, 
then  the  lessee  may  at  its  option  terminate  this 
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lease  by  giving  thirty  days  written  notice  to  the 
lessor  of  its  intention  to  so  terminate  this  lease." 

As  above  stated  the  lease  was  executed  in  1910 — 
that  is,  prior  to  the  adoption  of  the  new  constitution 
and  the  passage  of  the  license  act  regulating  the 
trafficking  in  intoxicating  liquors. 

Plaintiff  in  error  under  the  lease  was  authorized 
to,  and  did,  sublet  the  premises  to  one  Cook  who 
conducted  a  saloon  thereon. 

Under  the  constitution  as  well  as  under  the 
license  act  the  number  of  saloons  in  any  munici- 
pality is  limited  to  one  for  every  five  hundred  of 
population. 

On  the  fifth  day  of  November,  1913,  the  county 
liquor  licensing  board  of  Franklin  county  issued  the 
following  notice  to  Cook : 

"Note:  This  notice  is  to  he  used  only  when  full  quota  has 
been  granted. 

"Notice  of  Rejection. 

"Mr.  Thomas  Cook, 

"50  Greenlawn  Ave., 
''Columbus,  Ohio. 

"Sir:— 

"You  are  hereby  notified  that  your  application 
No.  305  to  traffic  in  intoxicating  liquors  has  this  day 
been  rejected,  for  the  reason  that  the  full  quota  of 
saloon  licenses  which  under  the  constitution  and 
law  may  be  granted  in  the  city  of  Columbus  has 
after  due  consideration  of  all  applications  filed, 
been  granted  and  will  be  delivered  in  accordance 
with  law  to  other  qualified  and  fit  applicants.    The 
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constitutional  limitation  will  not  permit,  therefore, 
the  issuing  of  a  license  to  you. 

"Dated  this  fifth  day  of  November,  1913. 

"The  Franklin  County  Liquor  Licensing 
Board, 

"L.  W.  Buckmaster, 
"F.  R.  Vance, 

''Memhersr 

Upon  the  basis  of  the  above  notice  plaintiff  in 
error  gave  written  notice  to  defendant  in  error  as 
follows: 

"Columbus,  Ohio. 
''November  21, 191 3. 
"Registered. 

"Mr.  Bruce  Beall, 
''Columbus,  Ohio. 

"Dear  Sir  : — 

"No  license  being  given  on  the  premises  under 
lease  at  No.  50  Greenlawn  avenue,  we  hereby  give 
you  notice  that  we  will  terminate  this  lease  in  thirty 
(30)  days  from  this  date. 

"Yours  very  truly, 

"Gambrinus  Brewing  Company, 

"By  Paul  Feinknopf." 

PlaintiflF  in  error  thereupon  vacated  the  leased 
premises. 

It  becomes  a  question  of  law  under  the  above 
statement  of  facts  as  to  whether  plaintiff  in  error 
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was  entitled  to  surrender  the  lease  and  escape  lia- 
bility thereunder  for  future  rents. 

It  is  claimed  by  counsel  for  plaintiff  in  error  that 
the  constitutional  amendment  and  the  license  act 
limiting  the  number  of  saloons,  when  taken  in  con- 
nection with  the  action  of  the  county  liquor 
licensing  board  in  granting  to  other  persons  and 
places  the  full  quota  of  licenses  to  which  this  city 
was  entitled  and  in  refusing  a  license  to  Cook  to 
conduct  a  isaloon  on  the  premises  in  question,  be- 
cause the  full  quota  had  been  granted  to  other  per- 
sons, bring  the  case  within  the  stipulation  of  the 
lease  above  quoted. 

Counsel  for  defendant  in  error  contend  that  the 
license  act  applies  only  to  the  person  making  ap- 
plication to  be  licensed,  and  does  not  either  directly 
or  indirectly  apply  to  the  place  or  prohibit  the 
sale  of  intoxicating  liquors  upon  any  particular 
premises. 

Section  21  of  the  license  act  (Section  1261-36, 
General  Code)  among  other  things  provides  that 
each  applicant  shall  state : 

"(b)  The  premises  where  the  business  of  sell- 
ing is  to  be  carried  on,  including  the  street  and  num- 
ber where  there  is  such  street  or  number." 

Section  19  of  the  license  act  (Section  1261-34, 
General  Code)  prohibits  the  granting  of  licenses 
to  certain  persons  and  also  the  granting  of  licenses 
to  operate  a  saloon  in  certain  localities. 

The  granting  of  a  license  is  a  determination  not 
only  of  the  fitness  of  the  applicant,  but  also  of  the 
suitableness  of  the  place. 

Section  23  of  the  license  act  (Section  1261-38, 
General  Code)  among  other  things  provides  that 
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the  license  certificates  shall  be  uniform  for  all  coun- 
ties, and  shall  specify  the  county  and  city  or  town- 
ship, and  the  street  and  number  wherein  the  license 
shall  be  good. 

Section  36  of  the  license  act  (Section  1261-51, 
General  Code)  in  brief  provides  that  no  licensee 
shall  remove  his  place  of  business  during  the  license 
year  to  any  other  location  than  that  named  in  the 
application  without  an  endorsement  of  the  said 
board. 

From  these  provisions  we  think  it  follows  that 
each  licensee  is  required  to  conduct  the  trafficking 
in  intoxicating  liquors  upon  the  premises  described 
in  the  application,  and  that  when  the  full  quota  of 
licenses  is  issued  the  sale  of  intoxicating  liquors  in 
all  premises  not  included  in  the  various  licenses  is 
prohibited. 

The  prohibition  would  follow  as  a  legal  result 
from  the  provisions  of  the  license  act  and  the  action 
of  the  county  liquor  licensing  board  in  refusing  a 
license. 

When  applied  to  the  case  at  bar  we  think  it  would 
follow  that  the  sale  of  intoxicating  liquors  upon  the 
said  premises,  after  the  action  of  the  county  licens- 
ing board  became  effective,  was  prohibited  within 
the  meaning  of  the  stipulation  of  the  lease  above 
quoted. 

Counsel  for  defendant  in  error  rely  upon  the  case 
of  Lynch  v.  Val  Blatz  Brewing  Co,,  179  Mich.,  355. 

In  the  Michigan  case  the  license  of  the  subtenant 
was  revoked  for  misconduct,  and  the  other  appli- 
cants for  a  license  were  refused  in  part,  if  not 
wholly,  because  of  the  reputation  of  the  place. 

In  the  Michigan  case  it  seems  the  license  board 
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had  authority  to  grant  the  application  for  a  license 
to  sell  liquor  upon  the  premises  in  question,  but  de- 
clined to  do  so  for  reasons  sufficient  to  themselves. 

In  the  case  at  bar  the  board  had  no  authority  to 
issue  a  license  after  the  quota  was  exhausted,  and 
based  their  refusal  to  issue  a  license  to  Cook  solely 
upon  the  ground  that  their  power  was  exhausted. 

It  is  also  contended  that  the  character  of  the  ap- 
plicant is  presumed  to  have  been  considered  by  the 
board  in  issuing  the  quota  of  licenses  to  other  per- 
sons, and  that  the  character  of  Cook  may  have  been 
the  real  reason  for  the  selection  of  other  applicants 
and  the  rejection  of  Cook. 

We  think  the  presumption  is  just  as  strong  that 
the  proper  distribution  of  saloons  throughout  the 
city  may  have  influenced  the  board  in  rejecting  this 
particular  application. 

However  that  may  be,  there  is  nothing  in  the 
record  which  would  warrant  us  in  finding  that  the 
license  was  refused  because  of  the  unfitness  of 
Cook,  and  in  the  absence  of  any  facts  in  the  record 
warranting  such  finding  we  must  rely  upon  the 
statement  of  the  board,  which  is  that  the  license  was 
refused  Cook  because  the  full  quota  had  been  ex- 
hausted. 

The  letter  of  defendant  in  error  to  plaintiff  in 
error,  of  date  December  1,  1913,  states  that  the  re- 
fusal to  grant  a  license  was  due  to  the  unfitness  of 
Cook;  but  such  statement  being  a  self-serving  dec- 
laration, and  not  being  supported  by  any  evidence, 
could  not  be  permitted  to  overthrow  the  reason  as- 
signed by  the  board. 

We  think  it  was  the  intention  of  the  parties  when 
the  lease  was  executed  that  the  lessee  should  have 
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the  option  of  terminating  the  lease  whenever  the 
public  authorities  made  it  unlawful  to  traffic  in  in- 
toxicating liquors  on  the  premises  in  question. 

Counsel  for  defendant  in  error  also  suggest  that 
there  is  no  proof  that  Cook  was  a  subtenant  of 
plaintiff  in  error. 

Counsel  for  defendant  in  error  contend  that  while 
there  is  no  reply  to  the  first  defense  of  the  amended 
answer,  the  averment  that  Cook  was  a  subtenant  of 
plaintiff  in  error  is  denied  in  the  reply  to  the  second 
and  third  defenses,  and  should  therefore  be  con- 
sidered as  a  fact  which  has  been  put  in  issue.  We 
do  not  think  it  necessary  to  pass  upon  the  question 
of  pleading,  as  the  fact  that  Cook  was  a  subtenant 
of  plaintiff  in  error  is  found  as  an  admission  in  the 
letter  written  by  defendant  in  error  to  plaintiff  in 
error  and  attached  to  the  bill  of  exceptions  as  an  ex- 
hibit. 

In  view  of  the  conclusion  at  which  we  have  ar- 
rived as  to  the  legal  effect  of  the  provision  in  ques- 
tion in  the  lease,  it  is  not  necessary  to  consider 
whether  or  not  defendant  in  error  voluntarily  ac- 
cepted the  surrender  of  the  lease. 

We  express  no  opinion  as  to  the  result  should  it 
be  made  to  appear  from  the  evidence  that  the  license 
was  refused  because  of  the  unfitness  of  Cook,  or* 
because  of  his  failure  to  apply  for  a  license  within 
a  reasonable  time. 

For  the  reasons  above  stated,  the  judgment  of  the 
lower  court  will  be  reversed  and  cause  remanded. 

Judgment  reversed  and  cause  remanded. 

Ferneding  and  Allread,  JJ.,  concur. 
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Allen  v.  Smith. 

Negligence — Violation  of  motor-vehicle  speed  law — Negligence 
per  se~^  Validity  and  application  of  Section  3490,  Revised 
Statutes  —  Duty  of  vehicles  meeting  on  roads — Charge  to 
jury, 

1.  Violation  of  the  state  law  limiting  the  rate  of  speed  for  motor 

vehicles  to  20  miles  per  hour  upon  public  highways,  is  negli- 
gence per  se, 

2.  Section  3490,  Revised  Statutes,  requiring  automobiles  and  motor 

vehicles  when  meeting  carriages  and  vehicles  to  give  two-thirds 
of  the  road,  is  valid  and  should  be  applied  at  least  in  all  cases 
where  the  roadway  is  of  sufficient  width  to  permit  its  applica- 
tion with  safety. 

3.  In  a  case  where  the  evidence  shows  ample  width  of  road  to 

permit  the  passage  of  vehicles,  a  charge  to  the  jury  that  it  was 
the  duty  of  the  defendant  on  meeting  plaintiff  to  give  the 
statutory  portion  of  the  road,  "if  he  could  do  so  with  safety 
to  himself  and  the  others  then  traveling  with  him,"  is  mislead- 
ing and  erroneous. 

(Decided  May  17,  1916.) 

Error:     Court  of  Appeals  for  Fayette  county. 

Mr.  John  Logan  and  Mr.  H.  H.  Sanderson,  for 
plaintiff  in  error. 

Messrs.  Post  &  Reid,  for  defendant  in  error. 

Allread,  J.  On  February  5,  1910,  Frank  M. 
Allen  brought  the  original  action  for  damages  for 
personal  injuries  alleged  to  have  been  caused  by  the 
negligence  of  the  defendant,  T.  T.  Smith,  in  operat- 
ing his  automobile.  The  accident  complained  of 
occurred  upon  the  public  highway,  December  2, 
1909.  Plaintiff  with  a  horse  and  buggy  approached 
from  one  direction  and  defendant  with  his  automo- 
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bile  from  the  opposite  direction.  Plaintiff's  horse 
took  fright  as  the  automobile  passed,  resulting  in 
the  upsetting  of  the  buggy  and  the  injury  to 
plaintiff. 

Before  issues  were  joined  by  the  pleadings,  the 
case  was  taken  to  the  supreme  court,  which  reversed 
the  judgments  of  the  lower  courts  and  remanded 
the  case  for  trial,  accompanying  its  decision  with 
the  opinion  appearing  in  84  Ohio  St.,  283. 

The  negligence  charged  against  the  driver  of  the 
automobile,  briefly  stated,  consisted  of : 

1.  Speed  in  excess  of  20  miles  per  hour. 

2.  Failure  to  give  two-thirds  of  the  road. 

3.  Excessive  speed  and  failure  to  use  due  care 
under  the  circumstances. 

The  answer  contained  a  denial  of  negligence  and 
a  charge  of  contributory  negligence. 

The  case  was  tried  to  the  court  and  jury,  result- 
ing in  a  verdict  and  judgment  for  the  defendant. 

A  motion  for  a  new  trial  having  been  overruled, 
a  bill  of  exceptions  was  taken  and  the  case  brought 
to  this  court  upon  petition  in  error. 

The  trial  court,  in  the  general  charge,  gave  the 
following: 

"While  the  driving  of  an  automobile  at  a  greater 
rate  of  speed  than  20  miles  an  hour  is  in  violation 
of  the  statute  of  this  state  and  would  subject  the 
offender  ts  criminal  prosecution,  still  driving  above 
the  prescribed  rate  of  speed  is  not  n^ligence  of 
such  character  as  of  itself  to  create  a  liability  in 
damages;  proof  of  driving  a  motor  vehicle  at  a 
greater  rate  of  speed  than  allowed  by  statute  is 
competent  to  be  considered  by  the  jury  in  connec- 
tion with  all  the  other  proofs  as  tending  to  show 
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negligence.  So  that  if  you  find  from  the  evidence 
that  at  and  immediately  before  the  instant  of  pass- 
ing Allen's  vehicle,  Smith  was  driving  in  excess  of 
the  statutory  rate  of  speed,  you  should  consider  and 
give  the  fact  such  weight  toward  establishing  the 
charge  of  negligence  against  Smith,  as  you  deem 
it  entitled  to  in  view  of  all  the  testimony  in  the 
case.*' 

This  instruction  is  erroneous  in  view  of  the 
recent  case  of  Schell  v.  DuBois,  Admr.,  94  Ohio 
St,  93. 

The  violation  of  the  statutory  regulation  as  to 
speed  is  now  considered  negligence  per  se,  and  it 
only  remained  for  the  plaintiff  to  prove  that  such 
negligence  was  the  proximate  cause  of  the  injury. 

The  court  further  charged  the  jury  as  follows : 

"It  was  the  duty  of  the  defendant  on  meeting 
plaintiff  to  turn  his  automobile  to  his — defendant's 
— right  of  the  center  line  of  the  road,  that  is,  in  the 
direction  of  and  towards  the  westerly  side  of  said 
road  so  as  to  afford  the  plaintiff  sufficient  passage- 
way for  plaintiff's  horse  and  buggy  if  he  could  do 
so  with  safety  to  himself  and  the  others  then  travel- 
ing with  him." 

This  may  be  considered  in  connection  with  special 
charge  No.  4,  to  the  same  effect,  given  before  argu- 
ment. 

Section  3490,  Revised  Statutes,  provides: 

"All  persons  driving  carriages  or  vehicles  of  any 
description  on  any  public  turnpike,  road  or  highway 
of  this  state,  shall,  on  meeting  carriages  or  vehicles 
of  any  description  keep  to  the  right  so  as  to  leave 
half  of  the  road  free,  and  all  persons  riding  on 
horseback,  or  on  bicycle,  tricycle,  tandem  bicycle, 
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locomobile,  automobile,  or  motor  vehicle,  shall,  on 
meeting  carriages  or  vehicles  of  any  description, 
keep  to  the  right  so  as  to  leave  two-thirds  of  the 
road  free." 

The  trial  court  evidently  took  the  view  that  the 
concluding  clause  above  quoted,  requiring  automo- 
biles to  give  two-thirds  of  the  road,  was  invalid,  as 
the  charge  proceeds  upon  the  theory  that  the  driver 
of  the  automobile  was  required  to  give  only  one- 
half  the  road.  Counsel  for  defendant  in  error  de- 
fend the  court's  charge  upon  the  theory  that  it 
would  be  impracticable  and  impossible  in  many  in- 
stances to  give  two-thirds  of  the  road,  and  that  the 
statute  in  that  respect  is  for  that  reason  invalid. 
We  cannot,  however,  bring  ourselves  to  that  con- 
clusion. 

The  control  of  the  highways  is  largely  legislative. 
Automobiles  are  of  recent  origin,  and  their  use 
adds  greatly  to  the  dangers  of  travel.  There  is  no 
such  inherent  right  in  the  owner  of  an  automobile 
to  the  unrestricted  use  of  a  highway  as  would  pre- 
vent the  legislature  from  requiring  the  user  of  an 
automobile  in  passing  vehicles  to  give  two-thirds  of 
the  road. 

It  is  a  matter  of  common  knowledge  that  auto- 
mobiles are  generally  driven  at  a  higher  speed  than 
horse-drawn  vehicles,  and  are  more  easily  con- 
trolled. 

The  noise  and  appearance  of  the  automobile 
being  liable  to  frighten  horses,  it  is  important  that 
the  automobile  be  kept  at  a  reasonable  distance,  so 
as  to  give  the  driver  of  the  horse  a  better  chance 
to  pass  in  safety. 
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It  is  urged,  however,  as  the  highways  of  the 
state  are  at  some  points  so  narrow  as  to  interfere 
with  the  application  and  enforcement  of  the  statute, 
that  the  law  itself  should  be  held  invalid. 

The  court  will,  however,  take  judicial  notice  that 
the  highways  of  the  state  are  generally  so  con- 
structed as  to  permit  the  enforcement  of  the 
statute.  The  contention  of  counsel,  that  the  entire 
act  should  be  held  void  because  at  some  places  the 
roadway  may  be  too  narrow,  could  as  reasonably 
be  extended  to  a  provision  requiring  the  giving  of 
half  the  road,  and  thus  the  law  of  the  road  would 
be  left  to  the  will  and  pleasure  of  the  driver  of  the 
more  powerful  vehicle. 

It  is  customary  at  points  where  the  roadway  is 
too  narrow  for  safe  passage  of  vehicles,  or  of  a 
vehicle  and  an  automobile,  for  the  driver  of  one  to 
slow  down,  and,  if  need  be,  stop,  so  as  to  allow 
the  other  to  pass  over  the  narrow  place.  It  is  also 
customary  in  cases  where  there  is  a  considerable 
stretch  of  narrow  road  to  adopt  a  somewhat  similar 
method  to  facilitate  the  safe  passage  of  both 
vehicles. 

While  it  is  probable  that  the  strict  letter  of  the 
statute  could  not  be  followed,  and  would  not  be 
enforced  by  the  courts  in  a  case  where  the  roadway 
was  too  narrow  to  permit  the  rigid  enforcement  of 
the  statute,  yet  we  are  clearly  of  the  opinion  that 
the  statute  requiring  automobiles  to  give  two-thirds 
of  the  road  as  against  the  driver  of  a  vehicle  should 
not  be  ignored  or  held  invalid,  but  should  be  en- 
forced in  all  cases  where  the  width  and  condition 
of  the  road  make  it  practicable  and  safe. 
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Mere  inconvenience  in  the  application  and  en- 
forcement of  a  statute  is  not  a  sufficient  reason  for 
declaring  it  invalid.  The  wisdom  and  policy  of  a 
statute  is  for  the  legislature  to  determine,  although 
the  question  of  the  inconvenience  of  its  application 
may  affect  its  construction.  Moore  v.  Given,  39 
Ohio  St.,  661. 

There  was  evidence  in  the  case  at  bar  tending  to 
show  that  the  improved  and  usable  roadway  was 
in  the  neighborhood  of  20  feet  wide  at  the  point 
where  the  plaintiff's  injuries  were  alleged  to  have 
occurred. 

One-third  of  the  roadway  reserved  to  the  use 
of  the  automobile  would  be  six  and  two-thirds  feet, 
which  was  ample  under  the  evidence  to  allow  for 
the  safe  passage  of  the  automobile. 

We  think,  under  the  circumstances,  therefore, 
the  trial  court  was  not  justified  in  ignoring  the 
statute  requiring  the  driver  of  the  automobile  to 
give  two-thirds  of  the  road. 

There  was  evidence  tending  to  prove  that  the 
defendant  in  passing  the  plaintiff's  vehicle  failed 
to  give  two-thirds  of  the  road,  and  on  the  contrary 
so  kept  the  main  part  of  the  road  as  to  crowd  the 
plaintiff  with  his  horse  off  the  improved  roadway, 
in  such  manner  that  the  horse,  frightened  by  the 
sudden  and  close  passage  of  the  automobile  and  the 
cloud  of  dust  following  the  automobile,  jumped 
sidewise  into  the  ditch  and  overturned  the  buggy 
in  which  plaintiff  was  riding. 

There  was  evidence  introduced  by  plaintiff  tend- 
ing to  prove  that  the  plaintiff's  horse  was  gentle, 
thoroughly  broken  and  used  to  automobiles.     It 
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is  claimed  on  behalf  of  plaintiff  that  the  fright  of 
the  horse  was  due  to  the  excessive  speed  of  the  de- 
fendant and  the  driving  of  his  automobile  so  near 
to  the  horse  that  the  plaintiff  was  unable  to  control 
the  horse  in  the  narrow  portion  of  the  roadway 
which  the  driver  of  the  automobile  had  allowed 
him. 

The  petition  having  charged  as  a  ground  of  neg- 
ligence that  the  defendant  failed  to  give  two-thirds 
of  the  roadway,  this  issue  should  have  been  sub- 
mitted to  the  jury  under  proper  instructions. 

.  We  think  the  court  was  also  in  error  in  instruct- 
ing the  jury,  in  substance,  that  the  driver  of  the 
aut>omobile  was  required  to  give  only  one-half  of 
the  roadway,  "if  he  could  do  so  with  safety  to  him- 
self and  the  others  then  traveling  with  him."  This 
instruction  would  give  the  driver  and  the  occupants 
of  the  automobile  a  superior  right  of  safety,  even 
though  the  condition  of  danger  might  have  been 
caused  exclusively  by  the  negligence  of  the  driver 
of  the  automobile. 

The  driver  and  occupants  of  the  automobile,  and 
the  driver  of  the  vehicle,  in  the  case  at  bar,  had 
equal  rights.  The  safety  of  the  former  could  not 
be  made  a  paramount  consideration.  The  driver 
of  the  automobile  must  exercise  reasonable  care, 
not  only  for  the  benefit  of  the  occupants  of  his  own 
car  but  as  well  for  the  driver  and  occupants  of 
other  vehicles  upon  the  roadway.  We  think  that 
it  was  erroneous,  therefore,  to  instruct  the  jury 
that  the  driver  of  the  automobile  was  bound  to  give 
one-half  the  road  only  in  case  he  could  do  so  in 
safety  to  himself  and  the  occupants  of  his  car. 
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It  is  contended  on  behalf  of  defendant  in  error 
that  notwithstanding  the  errors  in  the  charge,  the 
judgment  of  the  court  of  common  pleas  should  be 
affirmed  under  Section  11364,  General  Code.  We 
have  carefully  considered  this  contention.  The  evi- 
dence tending  to  prove  negligence  on  the  part  of  de- 
fendant was,  in  our  judgment,  sufficient  to  require 
the  case  to  go  to  the  jury  upon  that  issue. 

There  is  evidence  tending  to  show  contributory 
negligence  upon  the  part  of  plaintiff.  This  evidence 
was  not  uncontradicted.  Upon  the  contrary,  there 
was  a  sharp  conflict  of  evidence  upon  the  subject 
of  contributory  negligence.  We  think  that  the  case, 
both  as  to  negligence  and  contributory  negligence, 
should  have  been  submitted  to  the  jury,  and  was  of 
such  a  nature  that  this  court  would  not  be  justified 
in  holding  affirmatively  that  the  substantial  justice 
of  the  case  was  so  clearly  in  favor  of  the  defendant 
in  error  as  to  require  an  affirmance  of  the  judgment 
notwithstanding  the  errors  in  the  charge. 

We  find  no  other  prejudicial  errors  except  those 
specified. 

Judgment  reversed,  and  cause  remanded  for  a 
new  trial. 

Ferneding  and  Kunkle,  JJ.,  concur. 
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Strick  et  al.  V.  Kiss,  Gdn. 

Will  contest  —  Evidence  required  to  invalidate  will  —  Charge  to 
jury  —  Testimony  as  to  testator's  mental  capacity. 

In  an  action  to  contest  the  validity  of  a  will  it  is  necessary  for  the 
trial  judge  to  charge  the  jury,  by  some  appropriate  language, 
that  the  evidence  oflFered  against  the  validity  of  the  will  must 
be  sufficient  to  preponderate  over  the  evidence  offered  in  its 
support,  supplemented  by  the  presumption  raised  by  the  statute 
by  virtue  of  the  probate  of  the  will,  before  the  jury  will  be 
justified  in  returning  a  verdict  against  the  validity  of  the  will. 

(Decided  June  19,  1916.) 

Error:     Court  of  Appeals  for  Lucas  county. 

Mr.  Cornell  Schreiher,  for  plaintiffs  in  error. 
Messrs.  Sola  &  Carabin,  for  defendant  in  error. 

Chittenden,  J.  This  action  was  brought  to 
contest  the  validity  of  the  will  of  Joseph  Vavrek, 
deceased.  The  jury  returned  a  verdict  finding  that 
the  paper  purporting  to  be  the  last  will  of  Joseph 
Vavrek  was  not  his  last  will  and  testament,  and 
judgment  was  entered  in  accordance  with  such 
verdict. 

It  is  claimed  that  the  judgment  is  erroneous  be- 
cause it  is  manifestly  against  the  weight  of  the 
evidence,  and  because  of  error  in  the  admission  of 
evidence,  and  error  in  the  charge  of  the  court. 

The  court  properly  instructed  the  jury  that 
proof  of  the  probate  of  the  will  made  a  prima  facie 
case  in  favor  of  the  defendants  of  the  due  attesta- 
tion, execution  and  validity  of  the  will,  and  that 
the  jury  would  be  required  to  find  in  favor  of  its 


Digitized  by 


Google 


Ohio  Appellate  Reports.  293 

App.]  Strick  v.  Kiss,  Gdn. 

validity  unless  such  evidence  was  rebutted  by  other 
evidence  in  the  case  and  by  a  preponderance 
thereof.  The  court  proceeded  to  charge  the  jury 
as  to  what  was  necessary  to  constitute  a  valid  will, 
and  then  charged  as  follows :  "The  burden  is  upon 
the  contestant  to  show  by  a  preponderance  of  the 
evidence  that  this  writing,  already  admitted  to  pro- 
bate, was  not  so  executed.  If  you  find  the  prepon- 
derance of  the  evidence  with  the  contestant  on  this 
disputed  fact,  you  will  not  proceed  further  but  re- 
turn a  verdict  finding  the  writing  not  to  be  the  last 
will  of  Joseph  Vavrek.  But  if  you  find  that  they 
have  failed  to  prove  this,  then  you  must  consider 
the  further  evidence."  In  the  succeeding  para- 
graph of  the  charge  the  jury  were  told,  in  eflFect, 
that  a  valid  will  could  only  be  made  by  a  person  of 
sound  mind  and  not  under  restraint,  and  that  in 
the  case  at  bar  the  validity  of  the  will,  as  regards 
those  qualifications,  is  evidenced  by  the  will,  the 
proceedings  in  the  probate  court  and  the  order  ad- 
mitting the  will  to  probate  in  that  court,  but  that 
there  was  also  evidence  before  the  jury  which  they 
might  consider  as  tending  to  rebut  and  overcome 
the  prima  facie  case.  The  latter  paragraph  did  not 
discuss  preponderance  of  evidence,  but  only  stated 
that  there  was  some  evidence  tending  to  rebut  the 
prima  facie  case  in  favor  of  the  validity  of  the  will. 
Later  in  the  charge  the  court  said :  "Your  verdict 
will  be  determined  by  your  conclusion  whether  a 
preponderance  of  evidence  exists  in  favor  of  the 
contestants.  Preponderance  of  evidence  means 
evidence  which  you  find  worthy  of  some  credibility 
and  of  greater  persuasive  power  than  the  evidence 
to  the  contrary.    Preponderance  exists  if  you  are 
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persuaded  more  by  the  evidence  upon  one  side  than 
upon  the  other  side.  It  exists  also  when  you  find 
evidence  worthy  of  some  consideration  and  no  evi- 
dence to  the  contrary."  Again,  the  court  said: 
"You  are  to  find  each  fact  according  to  the  weight 
of  the  evidence  relevant  to  such  fact."  And  again : 
"Compare  the  testimony  of  each  witness.  Remem- 
ber the  circumstances  and  surroundings  of  the  wit- 
ness and  parties  and  thus  fairly  find  where  the 
preponderance  of  evidence  lies.  You  are  not  com- 
pelled to  avouch  the  truth  of  the  facts  you  find, 
but  you  are  obliged  to  ascertain  whether  or  not 
there  exists  in  this  action  a  preponderance  of  the 
evidence  in  favor  of  the  facts  claimed  by  the  con- 
testant, the  plaintiflf  here.  If  you  find  no  pre- 
ponderance you  can  not  find  in  favor  of  the  plain- 
tiff. If  the  evidence  upon  the  issue  on  the  trial 
before  you  balances  equally  upon  the  one  side  or 
the  other  the  plaintiff  fails.  The  defendants  do 
not  sustain  the  burden  to  prove  the  will  by  a  pre- 
ponderance of  the  evidence.  If,  however,  by  a  pre- 
ponderance of  the  evidence  you  find  that  Joseph 
Vavrek  was  not  of  sound  mind  and  memory  the 
plaintiff  is  entitled  to  a  verdict  and  finding  that  the 
will  probated  was  not  the  last  will  of  the  decedent. 
And  if  the  preponderance  of  the  evidence  snows 
that  the  will  of  Joseph  Vavrek  was  executed  by  the 
decedent  while  under  restraint  then  your  verdict 
should  find  this  will  not  to  be  his  will."  The  last 
quotation  is  from  the  concluding  paragraph  of  the 
court's  charge. 

It  will  thus  be  seen  that  the  charge  emphasized 
the  instruction  that  the  verdict  was  to  be  governed 
by  the  jury's  finding  upon  the  preponderance  of 
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the  evidence,  and  the  preponderance  defined  in  the 
charge  was  in  accordance  with  the  charge  in  the 
trial  of  ordinary  civil  actions. 

It  has  been  held  by  the  court  of  appeals  of  this 
district  in  a  number  of  decisions  that  this  is  not  a 
correct  statement  of  the  law  in  this  respect  in  the 
trial  of  a  will-contest  case.  The  correct  instruc- 
tion was  announced  in  case  No.  150,  Court  of  Ap- 
peals, Sixth  District,  Carr  v.  Carr,  decided  June  30, 
1913,  as  follows: 

"It  devolved  upon  the  plaintiff  to  overcome  not 
only  the  evidence  introduced  in  support  of  the 
validity  of  the  will  upon  the  trial,  but  also  the  pre- 
sumption of  the  validity  of  the  will  arising  from 
its  being  admitted  to  probate.*' 

This  rule  was  also  announced  in  case  No.  164, 
Court  of  Appeals,  Sixth  District,  Garrett  et  al.  v. 
Perrigo  et  al.,  decided  January  5,  1914. 

This  court  also  applied  the  rule  in  a  case  heard 
in  Cuyahoga  county  entitled  Blake  et  al.  v.  Smith 
et  al.,  decided  January  11,  1915,  in  which  case  one 
of  the  principal  errors  alleged  was  a  failure  to  in- 
struct the  jury  as  to  the  proper  effect  to  be  given 
to  the  order  of  probate.  In  that  case  additional 
arguments  were  presented,  both  orally  and  by  brief, 
and  this  court  reexamined  the  question,  as  a  result 
of  which  we  stated  that : 

"We  adhere  to  the  position  that  it  is  necessary 
for  the  trial  judge  in  a  will-contest  case  to  state  to 
the  jury  that  the  evidence  offered  against  the 
validity  of  the  will  must  be  sufficient  to  pre- 
ponderate against  the  evidence  offered  in  its  sup- 
port, supplemented  by  the  presumption  raised  by 
the  statute  by  virtue  of  the  probate  of  the  will,  be- 
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fore  the  jury  will  be  justified  in  returning  a  verdict 
against  the  validity  of  the  will/' 

This  was  the  principal  error  inducing  a  reversal 
of  the  judgment  entered  in  the  common  pleas  court 
of  Cuyahoga  county  in  that  case. 

The  rule  announced  by  this  court  as  above  in- 
dicated is  in  accordance  with,  and  made  mandatory 
by,  the  decision  of  the  supreme  court  in  Hall,  etc., 
v.  Hall,  78  Ohio  St.,  415,  416.  The  journal  entry 
in  that  case  recites : 

"That  the  jury  was  not  instructed,  as  it  should 
have  been  instructed,  that  before  they  would  be  en- 
titled to  return  a  verdict  setting  aside  the  will  they 
must  be  able  to  find  that  the  evidence  adduced  by 
the  contestant,  Chjarles  F,  G.  Hall,  outweighs  both 
the  evidence  adduced  by  the  defendant,  Anne  S. 
Hall,  and  the  presumption  arising  from  the  order 
of  the  probate  court  admitting  the  will  to  probate 
as  the  valid  last  will  and  testament  of  Mercy  A. 
Hall." 

For  the  error  of  the  court  in  its  charge  as  above 
indicated  the  judgment  will  be  reversed. 

We  find  no  other  prejudicial  error  in  the  record 
justifying  a  reversal,  but  inasmuch  as  the  cause  is 
to  be  remanded  for  a  new  trial  we  call  attention 
to  certain  evidence  that  was  admitted.  Certain  non- 
expert witnesses  were  asked  as  to  their  opinion  of 
the  mental  capacity  of  the  testator  at  a  time  when 
the  testator  does  not  appear  to  have  been  under 
their  observation.  In  the  case  of  Carr  v.  Carr, 
supra,  we  called  attention  to  the  correct  rule  as  to 
this  class  of  evidence.  The  question  should  call  for 
the  present  opinion  of  the  witness  as  to  the  mental 
condition  of  the  testator  at  the  time  when  such 
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person  was  under  his  observation.  The  evidence 
of  such  nonexpert  witnesses  is  to  be  limited  to  the 
time  when  they  were  present  and  observing  the 
person  about  whom  they  are  testifying.  Runyan  v. 
Price  et  al,  15  Ohio  St.,  1. 

It  is  claimed  on  behalf  of  the  defendant  in  error 
that  the  judgment  should  be  affirmed  tmder  the 
doctrine  announced  in  the  second  syllabus  in 
McAllister  v.  Hartzelh  60  Ohio  St.,  69.  We  ex- 
press  no  opinion  as  to  whether  or  not  the  doctrine 
of  that  case  is  applicable  in  a  will-contest  case,  but 
even  if  it  were  applicable,  as  contended,  the  state  of 
the  evidence  as  (Usclosed  by  the  bill  of  exceptions 
is  not  such  as  to  permit  this  court  to  dispose  of  the 
case  under  the  rule  of  McAllister  v.  Hartzell 

The  judgment  of  the  common  pleas  court  will  be 
reversed  and  the  cause  remanded  for  new  trial. 

Judgment  reversed,  and  cause  remanded 

Richards  and  Kinkade,  JJ.,  concur. 
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Mad  River  Township  v.  The  Austin- Western 
Road  Machinery  Co. 

Townships — Liability  for  indebtedness  incurred  by  trustees — In 
absence  of  certificate  that  funds  available  —  Pleading — De* 
murrer  to  petition  lies,  when  ^Section  5660,  General  Code, 
requiring  certificate — Applies  to  road-building  machinery'-^ 
Purchased  under  Section  327s,  General  Code. 

L  A  petition  which  attempts  to  state  a  cause  of  action  based  upon 
an  alleged  indebtedness  incurred  by  township  trustees  for  the 
purchase  of  road-building  machinery,  is  subject  to  demurrer, 
in  the  absence  of  an  averment  that  the  provisions  of  Section 
5660,  General  Code,  have  been  complied  with. 

2.  The  provisions  of  Section  5660,  General  Code,  apply  to  road- 
building  machinery  purchased  by  township  trustees,  under  au- 
thority of  Section  SR375,  General  Code. 

(Decided  May  19,  1916.) 

Error:    Court  of  Appeals  for  Qark  county. 

Messrs.  Zimmerman  &  Zimmerman,  for  plain- 
tiff in  error. 

Messrs.  Keifer  &  Keifer,  for  defendant  in  error. 

KuNKLE,  J.  Defendant  in  error,  The  Austin- 
Western  Road  Machinery  Company,  brought  suit 
in  the  court  of  common  pleas  to  recover  judgment 
against  plaintiff  in  error,  Mad  River  Township, 
Clark  county,  in  the  sum  of  $2400,  with  interest, 
upon  a  contract  for  the  purchase  of  a  road  roller. 

Such  contract  was  entered  into  August  1,  1913, 
and  is  evidenced  by  two  promissory  notes  of  $1200 
each,  one  payable  March  1,  1914,  and  the  other 
March  1,  1915,  both  bearing  interest. 
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The  notes  were  signed  A.  H.  Smith,  trustee;  J. 
H.  Lindermuth,  trustee,  and  S.  E.  Dunevant, 
trustee. 

The  petition  among  other  things  contains  the 
following  averments,  viz. : 

"The  said  trustees  who,  for  said  township,  so 
purchased  said  road  roller  and  executed  the  so- 
called  notes  as  aforesaid,  and  also  their  successors, 
have  for  said  township,  retained  and  used  and  have 
continuously  since  said  purchase,  held  and  enjoyed 
and  still  hold  and  enjoy  the  possession  of  the  same ; 
and  they  have,  continuously  since,  neglected  and 
refused,  on  demand,  to  pay  for  said  road  roller  the 
said  $2400,  with  interest  as  aforesaid,  or  any  part 
thereof,  though  there  has  been  ample  money  in  the 
treasury  of  said  township  belonging  to  it  and  to  the 
credit  of  its  several  funds,  not  otherwise  ap- 
propriated, applicable  to  the  payment  thereof;  and 
said  trustees  have  neglected  and  refused,  on  de- 
mand, to  apply  the  same,  or  any  part  of  it,  to  pay 
said  indebtedness. 

'Trior  to  the  1st  day  of  August,  1913,  there  had 
been  taxes  levied  by  the  trustees  of  said  township 
in  and  for  the  year  1913  which  were  thereafter 
collected,  and  there  was,  also,  on  said  last-named 
date  and  since,  in  process  of  collection,  moneys  aris- 
ing from  taxes  and  from  other  sources,  belonging 
to  said  township  then  in  or  thereafter  came  into 
said  treasury  to  the  credit  of  its  several  funds,  not 
otherwise  appropriated,  and  sufficient  to  pay  plain- 
tiff for  said  road  roller,  purchased  as  aforesaid, 
and,  on  demand  the  said  trustees  of  said  township 
have  refused  and  neglected,  and  will  still  refuse  and 
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neglect  to  apply  the  same  to  pay,  in  whole  or  in 
part,  the  said  indebtedness  to  plaintiff. 

"The  plaintiff  further  says  that  since  August  1, 
1913,  the  trustees  of  said  township  have  contracted 
other  indebtedness  on  its  behalf  and  they  have  ap- 
propriated money  and  caused  the  same  to  be  paid, 
from  time  to  time,  from  funds  belonging  to  and  in 
the  treasury  of  said  township,  applicable  as  afore- 
said and  sufficient  to  pay  the  said  indebtedness  to 
plaintiff  in  full;  and  taxes  were  levied  and  collected 
for  the  year  1913,  for  the  express  purpose  of  pay- 
ing for  said  road  roller,  and  the  same,  thus  levied 
and  collected,  was  paid  into  the  treasury  of  said 
township  as  follows:  $791.49,  February  — ,  1914, 
and  $790.62,  September  — ,  1914,  an  aggregate  sum 
of  $1582.11,  all  of  which  has  been  and  is  now  with- 
held hy  said  trustees  from  being  applied  toward 
paying  plaintiff  for  said  road  roller.  The  said  ag- 
gregate sum  so  levied  and  collected  is  still  in  said 
township  treasury  unappropriated  subject  to  be 
used  to  pay  the  said  indebtedness  to  plaintiff  unless 
the  same,  or  part  thereof,  has  been  diverted  by  said 
trustees  to  other  uses." 

To  the  petition,  defendant  below  filed  a  general 
demurrer,  which  was  overruled  by  the  trial  court. 

Defendant  thereupon  filed  an  answer  in  which 
it  admitted  that  it  was  a  political  subdivision  of  the 
county  and  state,  as  averred  in  the  petition ;  that  A. 
H.  Smith,  J.  H.  Lindermuth  and  S.  E.  Dunevant 
were  trustees  of  said  township  in  1912  and  1913; 
and  that  said  Smith,  Lindermuth  and  Dunevant 
signed  an  alleged  contract  as  averred  in  the  peti- 
tion and  gave  the  notes  as  set  forth  in  the  petition. 
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The  answer  also  contained  the  following  aver- 
ments : 

"Defendant  admits  that  prior  to  August  1,  1913, 
there  had  been  levied  by  the  trustees  of  the  said 
township  in  and  for  the  year  1913,  certain  taxes 
to  be  collected  in  said  years  1913  and  1914,  to  be 
used  for  the  payment  of  said  notes,  and  that  there 
was  collected  thereon  the  sum  of  $1582.11,  and  that 
the  same  is  now  on  deposit,  unappropriated,  subject 
to  be  used  by  the  trustees  of  the  said  township. 

"Defendant  further  says  that  at  the  time  of  mak- 
ing the  alleged  contract,  as  set  forth  in  the  plain- 
tiff's petition,  the  said  trustees  were  not  in  session 
and  that  no  resolution  had  been  passed  authorizing 
said  alleged  contract  to  be  made ;  and  that  the  said 
alleged  contract  was  signed  by  the  several  persons 
named  at  their  respective  homes,  they  not  having 
been  authorized  so  to  do  at  any  regular  meeting 
of  said  board  of  trustees  of  said  township. 

"Defendant  says  further  that  at  the  time  of  en- 
tering into  said  alleged  contract  there  was  only 
twenty-nine  dollars  and  thirty-eight  cents  in  the 
hands  of  the  treasurer  of  said  township,  unap- 
propriated, and  that  in  order  to  pay  for  said  roller 
under  said  alleged  contract,  the  said  A.  H.  Smith, 
J.  H.  Lindermuth  and  S.  E.  Dunevant,  gave  the  two 
notes  as  set  forth  in  plaintiff's  petition  at  the  dates 
named  on  said  notes,  and  said  notes  were  accepted 
by  said  Austin- Western  Company,  Limited,  as  full 
payment  of  said  account  of  twenty-four  htmdred 
dollars,  as  claimed  by  it  against  said  Mad  River 
township;  that  in  order  to  pay  said  notes  said 
trustees  levied  a  special  assessment  known  as  The 
Road  Repairing  Machinery  Fund,  and  that  if  said 
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contract  was  legal  or  said  trustees  had  the  legal 
right  to  execute  said  notes,  that  amount  might  be 
applied  to  the  payment  thereof. 

"Defendant  says  that  said  road  roller  was  used 
for  a  period  of  about  thirty  days  in  the  fall  of  the 
year  1913,  but  that  the  same,  since  said  date,  has 
been  stored  in  the  township  house  of  said  township, 
and  not  used  by  the  defendant  or  any  other  person 
or  persons,  and  that  said  road  roller  is  now  and  has 
been  since  1913,  there  subject  to  the  order  of  the 
said  plaintiff. 

"Defendant  further  says  that  there  has  not  been 
suflBcient  money  in  the  hands  of  the  township  treas- 
urer, unappropriated,  which  could  be  used  for  the 
purpose  of  paying  said  notes,  given  for  said  road 
roller,  at  any  time  since  said  notes  were  given. 

"Defendant  further  says  that  at  the  time  of  en- 
tering into  said  alleged  contract  between  the  plain- 
tiff and  the  defendant,  the  clerk  of  said  township 
did  not  first  certify  that  the  money  required  for 
the  payment  of  such  obligation  or  appropriated  was 
in  the  treasury  to  the  credit  of  the  fund  from  which 
it  was  to  be  drawn,  or  had  been  levied  or  placed  on 
the  duplicate,  and  in  process  of  collection  and  not 
appropriated  for  any  other  purpose. 

"Defendant  denies  each  and  every  other  allega- 
tion in  said  petition  contained  and  not  herein 
specifically  admitted  to  be  true." 

Plaintiff  below  filed  a  general  demurrer  to  the 
answer,  which  demurrer  was  sustained  by  the  trial 
court. 

Defendant  below  declining  to  plead  further,  the 
case  was  submitted  to  the  court  upon  the  petition 
and  its  exhibits,  and  judgment  was  rendered  in 
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favor  of  the  plaintiff  in  the  sum  of  $2708,  being  the 
contract  price  for  the  sale  of  the  said  road  roller, 
together  with  interest  thereon.  From  such  judg- 
ment plaintiff  in  error  prosecutes  error  to  this 
court. 

The  principal  question  presented  both  by  the  de- 
murrer to  the  petition  and  the  demurrer  to  the  an- 
swer relates  to  the  applicability  of  Section  5660, 
General  Code,  to  contracts  of  this  nature. 

Section  5660,  General  Code,  is  as  follows: 

"The  commissioners  of  a  county,  the  trustees  of 
a  township  and  the  board  of  education  of  a  school 
district,  shall  not  enter  into  any  contract,  agree- 
ment or  obligation  involving  the  expenditure  of 
money,  or  pass  any  resolution  or  order  for  the  ap- 
propriation or  expenditure  of  money,  unless  the 
auditor  or  clerk  thereof,  respectively,  first  certifies 
that  the  money  required  for  the  payment  of  such 
obligation  or  appropriation  is  in  the  treasury  to  the 
credit  of  the  fund  from  which  it  is  to  be  drawn, 
or  has  been  levied  and  placed  on  the  duplicate,  and 
in  process  of  collection  and  not  appropriated  for 
any  other  purpose ;  money  to  be  derived  from  law- 
fully authorized  bonds  sold  and  in  process  of  de- 
livery shall,  for  the  purpose  of  this  section,  be 
deemed  in  the  treasury  and  in  the  appropriate  fund. 
Such  certificate  shall  be  filed  and  forthwith  re- 
corded, and  the  sums  so  certified  shall  not  there- 
after be  considered  unappropriated  until  the  county, 
township  or  board  of  education,  is  fully  discharged 
from  the  contract,  agreement  or  obligation,  or  as 
long  as  the  order  or  resolution  is  in  force.'* 

Plaintiff  in  error  contends  that  the  provisions  of 
Section  5660  apply  to  the  contract  in  question,  and 
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that  the  absence  of  an  averment  in  the  petition  that 
the  certificate  provided  for  in  such  section  has  been 
made,  renders  the  petition  subject  to  demurrer. 

This  question  is  also  raised  by  an  express  aver- 
ment in  the  answer,  admitted  by  the  demurrer 
thereto,  to  the  effect  that  no  such  certificate  was 
made. 

Defendant  in  error  claims  that  such  certificate  is 
not  necessary  for  the  following  reasons : 

1.  Because  Section  3275,  General  Code,  super- 
sedes Section  5660,  General  Code,  and  authorizes 
the  contract  in  question. 

2.  Because  the  contract  in  question  has  been  ex- 
ecuted by  the  delivery,  retention  and  use  of  the  said 
road  roller. 

Section  3275,  General  Code,  reads  as  follows : 

"The  trustees  may  purchase  such  number  of 
plows  and  scrapers  and  any  other  road  building  or 
road  repairing  machinery  they  deem  necessary,  for 
the  use  of  the  township,  which  shall  be  used  exclu- 
sively for  that  purpose.  The  cost  and  expenses 
thereof  shall  be  paid  on  the  order  of  the  trustees, 
from  moneys  in  the  township  treasury  not  other- 
wise appropriated.  They  shall  take  possession  of 
such  plows,  scrapers  or  machinery,  or  may  author- 
ize an  employe  of  the  township  or  other  person,  to 
take  charge  thereof,  who  shall  take  care  of  and 
preserve  them  when  not  in  use." 

The  questions  raised  by  the  demurrer  to  the  peti- 
tion and  the  demurrer  to  the  answer  are  both  inter- 
esting and  important. 

In  arriving  at  a  conclusion  we  have  been  greatly 
aided  by  the  exhaustive  briefs  which  have  been  filed 
by  counsel. 
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We  shall  not  attempt  to  review  or  distinguish  all 
of  the  authorities  so  cited,  but  will  merely  refer 
briefly  to  a  few  of  the  Ohio  decisions  bearing  upon 
the  questions  involved. 

Section  5660,  General  Code,  is  the  outgrowth  of 
what  is  commonly  known  as  the  Burns  law,  which 
law  was  originally  applicable  only  to  mtmicipal  cor- 
porations. 

The  legislature  in  adopting  Section  5660,  Gen- 
eral Code,  evidently  intended  to  apply  the  general 
provisions  of  the  Burns  law  to  the  commissioners 
of  counties,  the  trustees  of  townships  and  the 
boards  of  education  of  school  districts,  and  this 
section  would,  therefore,  be  subject  to  the  same 
general  rules  of  construction  as  have  been  applied 
to  the  Burns  law,  which,  as  above  stated,  applied 
only  to  municipal  corporations. 

The  Burns  law  has  been  held  to  be  remedial  legis- 
lation, intended  to  restrict  expenditures  to  funds 
actually  available  at  the  time  a  contract  is  made,  for 
the  purpose  of  preventing  the  creation  of  floating 
indebtedness. 

It  was  found  by  experience  that  the  purpose  of 
the  Burns  law  could  be  best  subserved  by  a  strict 
enforcement  thereof. 

Judge  Burket  in  the  case  of  The  City  of  Wellston 
V.  Morgan,  65  Ohio  St.,  at  page  229,  says: 

"A  strict  adherence  to  the  provisions  of  the  re- 
strictive statutes  of  the  state  will  be  for  the  general 
good;  and  it  devolves  upon  those  who  deal  with 
public  officers,  to  see  for  themselves  that  the  stat- 
utes have  been  complied  with." 

Paragraphs  three  and  four  of  the  syllabus  in  the 
above  case  are  as  follows: 
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"3.  To  State  a  good  cause  of  action  against  a 
municipality  in  matters  ex  contractu  the  petition 
must  declare  upon  a  contract,  agreement,  obliga- 
tion or  appropriation  made  and  entered  into  ac- 
cording to  statute.  A  petition  on  an  account 
merely,  or  quantum  meruit,  in  such  cases,  is  not 
sufficient. 

"4.  Persons  dealing  with  officers  of  municipal- 
ities must  ascertain  for  themselves  and  at  their  own 
peril  that  the  provisions  of  the  statutes  applicable 
to  the  making  of  the  contract,  agreement,  obliga- 
tion or  appropriation  have  been  complied  with." 

See  also  reasoning  of  Judge  Burket  in  the  case 
of  Buchanan  Bridge  Co.  v.  Campbell  et  aL,  Com'rs., 
60  Ohio  St.,  406,  at  page  425. 

Judge  Bradbury  in  discussing  such  remedial 
statutes  in  the  case  of  the  City  of  Lancaster  v. 
Miller,  58  Ohio  St.,  558,  says  at  page  575 : 

"The  evils  against  which  these  restrictive 
statutes  are  directed  are  municipal  extravagance 
and  the  negligence  and  indifference  of  municipal 
officers.  They  were  designed  for  the  protection  of 
municipal  taxpayers  generally,  as  well  as  to  guard 
against  excessive  special  assessments  against  prop- 
erty to  pay  for  local  improvements.  The  mischief 
arising  from  municipal  prodigality  and  the  growth 
of  municipal  debts  that  attended  thereon,  called 
loudly  for  an  efficient  remedy.  These  restrictive 
statutes  are  the  answer  to  that  call.  They  embody 
that  principle  of  sound  public  policy  which  seeks  to 
enforce  economy  in  the  administration  of  public 
affairs.  The  judicial  tribunals  of  the  state  should 
administer  these  laws  so  as  to  advance  the  purpose 
thus  sought  to  be  accomplished.    Contracts  made 
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in  violation  of  these  statutes  should  be  held  to  im- 
pose no  corporate  liability.  Persons  who  deal  with 
municipal  bodies  for  their  own  profit  should  be  re- 
quired at  their  peril  to  take  notice  of  limitations 
upon  the  powers  of  those  bodies  which  these 
statutes  impose. 

"The  corporation  should  not  be  estopped  by  the 
acts  of  its  officers  to  set  up  these  statutes  in  defense 
to  contracts  made  in  disregard  of  them.  It  would 
be  idle  to  enact  those  statutes,  and  afterward  per- 
mit their  practical  abrogation  by  neglect  or  other 
misconduct  of  the  officers  of  the  municipality.  If 
such  effect  should  be  given  to  such  acts  of  municipal 
officers  it  would  defeat  the  operation  of  the  statutes. 
The  strict  enforcement  of  these  provisions  may  oc- 
casionally cause  instances  of  injustice ;  it  is  possible 
that  municipal  bodies  may  secure  benefits  under  a 
contract  thus  declared  void  and  refuse  to  make  sat- 
isfaction." 

As  stated  above,  we  think  the  general  rules  of 
construction  which  have  been  applied  to  what  is 
known  as  the  Burns  law  should  be  applied  in  con- 
struing Section  5660. 

Section  5660,  General  Code,  is  general  in  its 
terms  and  therefore  applies  to  all  contracts  made 
by  township  trustees,  unless  such  contracts  are  ex- 
pressly or  by  fair  inference  excepted  therefrom  by 
some  other  statutory  provision. 

In  the  case  of  Comstock  et  al.  v.  The  Incorpo- 
rated Village  of  Nelsonville  et  al,  61  Ohio  St.,  288, 
the  first  paragraph  of  the  syllabus  is  as  follows : 

"Unless  a  valid  exception  is  made  by  some  pro- 
vision of  statute,  Section  2702,  Revised  Statutes,  is 
applicable  to  so  much  of  the  cost  and  expense  of  a 
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Street  improvement  as  is  to  be  paid  by  the  munici- 
pality out  of  funds  arising  from  a  levy  on  the  gen- 
eral tax  list." 

Does  Section  3275,  General  Code,  exempt  the 
contract  in  question  from  the  provisions  of  Section 
5660,  General  Code? 

If  Section  3275,  General  Code,  is  construed  as 
an  enabling  statute  authorizing  the  township  trus- 
tees to  purchase  road  machinery  and  pay  for  the 
same  out  of  moneys  in  the  township  treasury  not 
otherwise  appropriated,  it  is  then  clearly  not  incon- 
sistent with  the  restrictions  of  Section  5660,  Gen- 
eral Code. 

It  is  claimed,  however,  by  defendant  in  error, 
that  the  provisions  of  Section  3275,  to  the  effect 
that  the  trustees  may  purchase  such  machinery  and 
pay  for  the  same  from  moneys  in  the  township 
treasury  not  otherwise  appropriated,  are  incon- 
sistent with  the  provisions  of  Section  5660,  and 
therefore  evidence  an  intention  upon  the  part  of  the 
legislature  to  exempt  contracts  such  as  the  one  in 
question  from  the  provisions  of  Section  5660,  Gen- 
eral Code. 

Section  5660  affects  the  validity  of  all  contracts, 
and  was  intended  to  prevent  the  official  bodies 
therein  enumerated  from  contracting  indebtedness 
in  excess  of  the  funds  then  on  hand  or  in  process 
of  collection. 

The  mere  power  conferred  in  general  terms  to 
contract  should  not,  we  think,  be  construed  as  an 
exemption  from  the  provisions  of  Section  5660, 
General  Code,  but  should  be  construed  in  harmony 
with  such  section. 
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Various  municipal  statutes  confer  power,  in 
general  terms,  upon  different  municipal  officers  to 
make  contracts,  but  such  statutes  have  not  been  held 
to  be  inconsistent  with  the  limitations  of  the  JBums 
law,  and  we  think  the  same  construction  should  be 
placed  upon  Section  5660,  General  Code. 

If  there  is  any  inconsistency  between  Section 
3275  and  Section  5660,  General  Code,  then  we 
think  the  provisions  of  Section  5660  should  govern, 
as  they  represent  the  latest  expression  of  the  legis- 
lature upon  the  subject. 

Section  5660  was  reenacted  by  the  legislature  as 
late  as  1910,  whereas  the  section  which  now  con- 
stitutes 3275,  General  Code,  was  enacted  in  1906. 

While  we  have  not  thoroughly  examined  the 
statutes  for  exemptions  from  the  provisions  of 
Section  5660,  yet  we  recall  that  Sections  2413, 
2435-1  and  2436  expressly  exempt  certain  contracts 
of  the  commissioners  from  the  provisions  of  Sec- 
tion 5660. 

In  respect  to  the  contention  of  defendant  in  error 
that  the  contract  in  question  has  been  executed, 
the  doctrine  is  well  settled  in  this  state  that  such  ex- 
ecution even  if  admitted  is  no  protection  where  the 
suit  is  brought  upon  the  contract  itself.  In  the  case 
of  Comstock  et  al.  v.  The  Incorporated  Village  of 
Nelsonville  et  al,  61  Ohio  St.,  288,  the  third  para- 
graph of  the  syllabus  is  as  follows: 

"Whether  the  certificate  required  by  said  Sec- 
tion 2702  has  been  filed  and  recorded  or  not,  must 
be  ascertained  by  each  contractor  for  himself  at  his 
peril.  In  the  absence  of  such  certificate,  when  re- 
quired, no  liability  arises  against  the  municipality, 
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even  though  the  contractor  has  fully  performed  his 
contract." 

The  same  principle  is  announced  in  Buchanan 
Bridge  Co.  v.  Campbell  et  al.,  ConCrs.,  60  Ohio  St., 
406. 

In  view  of  the  rule  so  announced  it  does  not  be- 
come important  to  consider  the  averment  of  the 
answer  to  the  effect  that  the  road  roller  in  question 
is  now  and  has  been  since  1913  subject  to  the  order 
of  defendant  in  error. 

The  answer  avers  that  at  the  time  of  entering 
into  the  contract  there  was  only  $29.38  in  the  hands 
of  the  treasurer  of  said  township  unappropriated, 
and  that  taxes  had  been  levied  and  were  in  process 
of  collection  to  the  amount  of  $1582.11. 

The  contract  called  for  $2400,  with  interest. 

If  Section  3275,  General  Code,  is  construed  as  a 
limitation,  it  would  follow  that  the  amount  of  the 
contract  price  was  neither  in  the  treasury  unap- 
propriated nor  in  process  of  collection,  and  the  an- 
swer would,  therefore,  be  good  against  a  general 
demurrer. 

The  petition  does  not  aver  that  the  entire  amount 
required  to  meet  this  contract  was  either  in  the 
treasury  or  in  process  of  collection  when  the  con- 
tract was  entered  into. 

Commencing  at  the  last  paragraph  of  page  2  of 
the  petition  there  is  this  averment : 

"Prior  to  the  1st  day  of  August,  1913,  there  had 
been  taxes  levied  by  the  trustees  of  said  township 
in  and  for  the  year  1913  which  were  thereafter  col- 
lected, and  there  was,  also,  on  said  last-named  date 
and  since,  in  process  of  collection,  moneys  arising 
from  taxes  and  from  other  sources,  belonging  to 
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said  township  then  in  or  thereafter  came  into  said 
treasury  to  the  credit  of  its  several  funds,  not  other- 
wise appropriated,  and  sufficient  to  pay  plaintiff  for 
said  road  roller/* 

This  averment  of  the  petition  not  only  refers  to 
taxes  levied  prior  to  August  1,  1913,  but  also  in- 
cludes those  since  levied,  and  the  averment  must, 
therefore,  be  read  as  of  the  date  of  the  filing  of  the 
petition,  namely.  May,  1915,  and  not  as  of  the  date 
August,  1913,  when  the  contract  was  entered  into. 

We  think  the  absence  of  a  certificate  of  the  clerk 
is  fatal  to  the  cause  of  action  of  the  plaintiff  below 
and  that  the  demurrer  to  the  petition  should  have 
been  sustained. 

We  think  the  decision  of  the  supreme  court  in 
the  case  of  State,  ex  rel.  Hunt,  Pros.  Atty.,  v.  Fron- 
tier et  al.,  77  Ohio  St.,  7,  which  case  defendant  in 
error  relies  upon  to  some  extent,  is  not  in  conflict, 
but  in  harmony,  with  the  conclusions  herein 
reached. 

On  page  18  the  court  clearly  reaffirms  the  in- 
validity of  a  contract  made  in  disregard  of  the 
statutes  and  merely  holds  that  the  court  will  leave 
the  parties  where  it  found  them.  In  that  case  the 
prosecuting  attorney  attempted  to  recover  the  con- 
tract price  from  the  bridge  company.  The  court 
refused  to  grant  any  relief.  In  the  present  case 
defendant  in  error  relies  upon  the  contract,  and 
upon  the  failure  to  show  that  the  contract  was  a 
valid  one  the  court  would  be  required  to  leave  the 
parties  where  it  finds  them. 

In  view  of  the  conclusions  reached  as  to  the 
necessity  of  the  clerk's  certificate,  we  have  not 
found  it  necessary  to  consider  whether  a  contract 


Digitized  by 


Google 


312  Ohio  Appellate  RfiPORTS. 

Owens  V.  Humbert,  Exrx.  [5  Ohio 

made  separately  by  the  trustees,  instead  of  at  a 
meeting  of  the  trustees,  would  be  valid. 

The  judgment  of  the  lower  court  both  in  sustain- 
ing the  demurrer  to  the  answer  and  in  overruling 
the  demurrer  to  the  petition  will  be  reversed. 

Unless  plaintiff  below  can  amend  its  petition,  it 
would  follow  that  this  court  should  render  the  judg- 
ment which  the  lower  court  ought  to  have  rendered, 
namely,  that  the  petition  of  plaintiff  below  be  dis- 
missed. 

Judgment  reversed. 

Ferneding  and  Allread,  JJ.,  concur. 


Owens  et  al.  v.  Humbert,  Exrx. 

JVills — Devise  to  illegitimate  child  lapses — Upon  death  of  devisee, 
before  testator,  leaving  children  —  Section  10381,  General  Code, 
inapplicable  —  Testator^s  intention  not  controlling,  when^ 

A  devise  to  an  illegitimate  child,  whose  decease  occurs  prior  to  that 
of  the  testator,  lapses  on  the  death  of  the  legatee,  and  does 
not  pass  to  the  diildren  of  said  illegitimate  child,  notwith- 
standing the  will  indicates  an  intention  on  the  part  of  the  tes- 
tator that  it  should  pass  to  the  children  of  the  child  of  his 
bounty. 

(Decided  May  20,  1916.) 

Error:    Court  of  Appeals  for  Knox  county. 

Mr.  L.  C.  Stillwell,  for  plaintiffs  in  error. 

Messrs.  Moore  &  Sperry  and  Mr.  Columbus 
Ewalt,  for  defendant  in  error. 

HoucK,  J.    This  is  a  proceeding  in  error  pros- 
ecuted from  the  common  pleas  court  of  Knox 
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county,  Ohio,  seeking  to  reverse  the  judgment  of 
that  court  in  its  finding  that  a  certain  legacy  of  $500 
which  had  been  given  to  Elizabeth  Owens,  the 
mother  of  the  plaintiffs  in  error,  under  item  7  of 
the  last  will  and  testament  of  David  K.  Blyston,  de- 
ceased, had  lapsed.  Item  7  of  said  will  reads  as 
follows  : 

"Upon  the  death  of  my  said  wife  I  desire  and 
direct  my  executrix  to  pay  over  and  deliver  to  Ester 
Humbert,  daughter  of  Etta  Humbert,  the  sum  of 
five  hundred  dollars;  to  D.  K.  Bly  Mavis,  one 
thousand  dollars;  to  W.  H.  Blyston,  my  nephew, 
five  hundred  dollars ;  to  Flora  Heater,  my  niece,  five 
hundred  dollars ;  to  Elizabeth  Owens,  five  hundred 
dollars." 

This  cause  was  submitted  to  the  court  below  on 
the  following  agreed  statement  of  facts,  which  the 
court  found  in  its  judgment  and  decree  to  be  true: 

"First.  It  is  agreed  that  on  the  10th  day  of 
March,  1914,  David  K.  Blyston  died,  leaving  a  will 
whereby  he  appointed  the  plaintiflF  (Etta  Humbert, 
executrix)  as  the  sole  executrix,  and  which  will  was 
admitted  to  probate  in  the  probate  court  of  Knox 
county,  Ohio,  as  alleged  in  the  plaintiffs*  petition. 

"Second.  It  is  agreed  that  a  true  and  correct 
copy  of  the  last  will  and  testament  of  David  K. 
Blyston  is  attached  to  the  plaintiflFs'  petition. 

"Third.  It  is  agreed  that  Elizabeth  Owens, 
named  in  said  will,  was  the  illegitimate  daughter  of 
the  said  David  K.  Blyston. 

"Fourth.  That  the  said  Elizabeth  Owens  died 
on  or  about  the  8th  day  of  January,  1913,  before  the 
death  of  the  said  David  K.  Blyston. 
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"Fifth.  That  the  said  Elizabeth  Owens  left  sur- 
viving her  and  the  said  David  K.  Blyston  her  chil- 
dren :  Bertha  Owens,  Stella  Bell,  and  Harry  Owens. 

"Sixth.  That  the  said  Elizabeth  Owens  was 
married  under  the  name  of  Blyston,  and  that  her 
said  father,  David  K.  Blyston,  was  present  at  her 
wedding  and  gave  her  away  in  marriage. 

"Seventh.  That  the  said  David  K.  Blyston  fre- 
quently wrote  letters  to  the  said  Elizabeth  Owens 
and  always  addressed  her  in  said  letters  as  *Dear 
Daughter.'  That  the  said  Elizabeth  Owens  always 
addressed  him  in  her  letters  as  *Dear  Father.* 

"Eighth.  That  the  said  David  K.  Blyston  fre- 
quently visited  the  said  Elizabeth  Owens  and  her 
family. 

"Ninth.  That  at  the  time  of  her  last  sickness  he 
went  to  visit  her  at  the  hospital  in  Mt.  Vernon,  and 
there  arranged  for  her  care  and  comfort. 

"Tenth.  That  the  said  David  K.  Blyston  was 
present  at  and  attended  the  funeral  of  the  said 
Elizabeth  Owens,  and  manifested  great  sorrow  and 
grief  at  her  death." 

It  is  contended  by  defendant  in  error  that  by 
reason  of  the  fact  that  Elizabeth  Owens  was  the 
illegitimate  child  of  testator  and  departed  this  life 
before  the  testator,  although  she  left  issue  surviving 
her,  said  $500  legacy  given  to  her  in  said  will 
thereby  lapsed,  and  is  not  saved  by  any  provision 
of  Section  10581,  General  Code  of  Ohio,  which  is 
as  follows: 

"When  a  devise  of  real  or  personal  estate  is  made 
to  a  child  or  other  relative  of  the  testator,  if  such 
child  or  other  relative  was  dead  at  the  time  the  will 
was  made^  or  dies  thereafter,  leaving  issue  surviv- 
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ing  the  testator,  in  either  case  such  issue  shall  take 
the  estate  devised  as  the  devisee  would  have  done, 
if  he  had  survived  the  testator.  If  such  devisee 
leaves  no  such  issue,  and  the  devise  be  of  a  residu- 
ary estate  to  him  or  her,  and  other  child  or  relative 
of  the  testator,  the  estate  devised  shall  pass  to  and 
vest  in  such  residuary  devisee  surviving  the  testa- 
tor, unless  a  different  disposition  be  made  or  re- 
quired by  the  will." 

It  being  admitted  that  Elizabeth  Owens  was  the 
illegitimate  child  of  testator  and  that  she  left  chil- 
dren surviving  her  and  the  testator,  Was  the  said 
Elizabeth  Owens  "such  child  or  other  relative"  as 
is  contemplated  by  the  provisions  of  said  statute, 
and  by  reason  thereof  does  the  legacy  in  question 
go  to  and  vest  in  her  children  ?  This  brings  us  to 
the  real  problem  to  be  solved  in  this  case,  namely : 
What  is  the  legal  meaning  of  and  the  proper  con- 
struction to  be  placed  upon  the  words  "child  or 
other  relative,"  as  used  in  Section  10581,  General 
Code? 

As  a  general  rule  words  and  phrases  used  in  the 
statute  are  to  be  taken  in  their  ordinary  and  popular 
sense,  unless  it  plainly  appears  from  the  context 
or  otherwise  that  they  were  used  in  a  different 
sense.  In  other  words,  in  the  construction  of 
statutes  words  and  phrases  used  therein  which  have 
two  significations  should  ordinarily  receive  that 
meaning  which  is  generally  given  to  them  in  their 
common  use.  The  words,  phrases  and  sentences 
of  the  statute  are  to  be  read  in  their  ordinary  sense, 
unless  such  construction  will  lead  to  what  would 
seem  to  be  an  absurdity.  If  we  apply  this  rule  to  the 
case  at  bar,  what  is  the  generally  accepted  meaning 
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of  the  word  child?  When  one  speaks  of  his  child 
he  means  a  legitimate  child  — r  one  born  in  lawful 
wedlock.  Does  Elizabeth  Owens  or  her  surviving 
children  come  within  the  saving  clause  of  the  statute 
under  consideration?  Certainly  not.  While  the 
general  policy  of  the  law  in  providing  for  a  disposi- 
tion of  property  is  to  keep  it  within  the  blood  of 
the  ancestor,  yet  if  the  language  of  the  statute, 
"child  or  other  relative,"  be  given  its  natural  con- 
struction, we  think  that  the  word  "child,"  in  con- 
templation of  law  as  used  in  the  statute,  means 
legitimate  child,  and  that  the  term  "other  relative" 
applies  only  to  persons  of  the  same  kind  of  relation- 
ship to  the  testator  as  is  sustained  by  a  child.  That 
is  to  say,  the  child  in  the  instant  case  being 
illegitimate  and  not  being  entitled  to  inherit  from 
David  K.  Blyston  if  he  had  died  intestate,  it  neces- 
sarily follows  that  the  children  of  Elizabeth  Owens, 
deceased,  although  they  are  of  the  same  blood  of 
the  testator,  cannot  attain  any  greater  rights  in  the 
property  of  David  K.  Blyston  than  the  mother  pos- 
sessed. The  mere  fact  that  the  legatee  and  her  chil- 
dren who  survive  her  are  related  by  blood  to  testator 
in  no  way  enlarges  the  meaning  of  the  term  "other 
relative,"  because  the  legal  rights  of  the  children 
in  this  case  to  take  the  legacy  in  question  are  to 
be  determined  by  the  rights  of  the  legatee.  If 
upon  the  death  of  the  legatee  the  legacy  lapsed  by 
operation  of  law,  then  the  surviving  children  of 
the  legatee  cannot  properly  claim  the  legacy. 
While  it  is  true  that  the  testator  and  legatee  here 
are  of  the  same  blood,  yet  the  legatee,  having  been 
born  out  of  lawful  wedlock,  is  what  is  known  in 
law  as  a  bastard,  and  since  a  bastard  at  common 


Digitized  by 


Google 


Ohio  Appellate  Reports.  317 

App.]  Owens  v,  Humbert,  Exrx. 

law  was  jilius  nullius  and  therefore  kin  to  nobody, 
having  no  ancestor  from  whom  any  inheritable 
blood  could  be  derived,  it  therefore  follows  that 
the  only  inheritable  right  a  bastard  has  to  take 
property  is  made  so  by  statute.  Having  reached 
this  conclusion,  we  hold  that  the  words  "child  or 
other  relative,"  as  used  in  the  statute  now  under 
consideration,  are  within  the  well-known  and  rec- 
ognized rule  of  construction  thdX  prima  facie  the 
words  "child"  or  "children"  when  used  in  the  stat- 
ute mean  legitimate  child  or  children ;  that  bastards 
are  not  within  the  meaning  of  the  term,  and  that 
child  or  children,  or  any  other  terms  of  kindred 
when  used  in  the  statute,  mean  legitimate  children 
or  kindred  only. 

The  intention  of  the  testator  is  said  to  be  the  pole- 
star  to  guide  and  control  the  court  in  the  interpre- 
tation of  wills.  If  we  could  apply  that  rule  in  this 
case,  and  in  addition  thereto  consider  the  facts  as 
contained  in  the  agreed  statement  of  facts,  we  are 
free  to  say  that  from  the  language  used  in  the  will, 
the  facts  as  contained  in  the  agreed  statement  of 
facts,  and  all  the  surrounding  circiunstances,  there 
is  no  doubt  in  our  minds  but  that  David  K. 
Blyston  meant  and  intended  that  this  $500  legacy 
should  be  paid  to  his  child,  Elizabeth  Owens,  if  she 
survived  him,  and  if  not  then  to  her  children.  By 
his  conduct  and  acts,  as  disclosed  in  the  agreed 
statement  of  facts,  the  testator  considered  her  his 
child  and  the  object  of  his  bounty,  and  felt  under 
a  moral  obligation  to  care  for  her  and  the  objects 
of  his  and  her  love  and  affection.  Yet,  notwith- 
standing all  this,  the  intention  of  the  testator  must 
in  this  instance  be  set  aside  and  held  for  naught 
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because  it  is  in  conflict  with  the  positive  provision 
of  a  statutory  law,  namely,  Section  10581,  General 
Code.  Therefore  the  responsibility  of  not  carrying 
out  the  intention  of  the  testator  as  to  the  payment 
of  the  legacy  in  question  does  not  rest  with  the 
court,  but  with  the  residuary  legatee. 

In  view  of  what  we  have  already  said  it  there- 
fore- follows  that  this  court  can  do  but  one  thing, 
and  that  is  affirm  the  judgment  of  the  common 
pleas  court,  which  we  now  do. 

Judgment  affirtned. 

Shields  and  Powell,  JJ.,  concur. 


Cunningham  v.  Cunningham. 

Jurisdiction — Divorce  —  Res  adjudicata— Decree  granted  by  an" 
other  state — Jieview  by  court  of  appeals — Evidence  —  Cor- 
roboration. 

Where  a  court  of  a  sister  state,  having  jurisdiction  of  the  subject- 
matter  of  the  action  and  of  the  parties,  by  actual  service,  grants 
a  divorce  to  one  of  the  parties,  the  courts  of  this  state  are 
without  power  thereafter  to  grant  a  divorce  to  one  of  the 
parties  to  the  former  action. 

(Decided  October  13,  1916.) 

Error:    Court  of  Appeals  for  Ottawa  county. 

Messrs.  King  &  Ramsey,  for  plaintiff  in  error. 

Messrs.  Graves,  Stahl  &  Duff,  for  defendant  in 
error. 
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Chittenden,  J.  The  plaintiff,  Anna  B.  Cun- 
ningham, brought  an  action  in  the  common  pleas 
court  of  this  county  against  the  defendant,  Wilfred 
H.  Cunningham,  in  which  she  prayed  for  a  divorce 
from  the  defendant  upon  the  ground  of  extreme 
cruelty.  The  defendant  filed  an  answer  in  which 
he  admitted  the  marriage  of  the  plaintiff  and  the 
defendant  at  the  time  set  forth  in  the  petition,  and 
that  one  child  had  been  born  of  the  marriage,  and 
denied  each  and  every  other  allegation  in  the  plain- 
tiff's petition  contained.  For  a  further  defense  the 
defendant  alleged  that  in  an  action  brought  in  the 
court  of  common  pleas  of  Montgomery  county,  in 
the  commonwealth  of  Pennsylvania,  the  plaintiff 
therein,  Wilfred  H.  Cunningham,  prayed  for  a  di- 
vorce from  the  said  Anna  B.  Cunningham,  and 
that  on  the  6th  day  of  November,  1915,  the  court 
of  common  pleas  of  Montgomery  county,  Penn- 
sylvania, rendered  its  judgment  and  decree  grant- 
ing to  the  plaintiff  therein,  Wilfred  H.  Cunning- 
ham, a  divorce  for  the  aggressions  of  the  respond- 
ent therein,  Anna  B.  Cunningham.  It  was  further 
pleaded  that  such  court  of  common  pleas  was  a 
court  of  general  jurisdiction  and  that  the  judg- 
ment of  divorce  granted  therein  was  in  full  effect. 
No  reply  was  filed  to  this  answer. 

Upon  the  trial  of  the  case  in  the  common  pleas 
court  of  this  county  the  plaintiff  was  called  as  a 
witness  and' testified  in  her  own  behalf,  and  at  the 
conclusion  of  her  evidence  the  plaintiff  rested. 
Thereupon  the  defendant  made  a  motion  to  dis- 
miss the  petition  on  the  ground  that  the  plaintiff 
had  furnished  no  corroboration  of  her  testimony, 
such  motion  being  based  upon  the  statutory  pro- 
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vision  that  a  divorce  shall  not  be  granted  upon  the 
uncorroborated  testimony  of  a  party  to  the  action. 
The  motion  being  overruled,  the  defendant  intro- 
duced in  evidence  a  complete  transcript  of  the 
record  and  papers  in  the  proceedings  had  in  the 
court  of  common  pleas  of  Montgomery  county, 
Pennsylvania,  in  the  case  referred  to  in  his  answer. 
This  transcript  of  the  record  of  that  case  was  duly 
authenticated  according  to  law.  It  was  also  con- 
ceded that  there  is  a  statute  in  the  state  of  Penn- 
sylvania which  provides  that  where  a  divorce  is 
granted  upon  the  ground  of  adultery  the  party  so 
being  found  guilty  of  adultery  shall  not,  during 
the  lifetime  of  the  divorced  husband  or  wife, 
marry  the  person  with  whom  the  adultery  was 
committed.  The  defendant  then  renewed  his  mo- 
tion to  dismiss  the  petition  on  several  grounds,  the 
principal  ones  among  them  being  that  the  evidence 
shov^ed  that  the  plaintiff  had  not  been  a  resident 
of  the  state  of  Ohio  for  a  year  immediately  pre- 
ceding the  commencement  of  the  action,  and  that 
her  testimony  had  not  been  corroborated.  There- 
upon the  court  overruled  the  motion  of  the  defend- 
ant and  proceeded  to  grant  to  the  plaintiff  a  decree 
of  divorce  upon  the  ground  of  extreme  cruelty  as 
charged  in  her  petition.  Motion  for  new  trial  was 
filed,  and  overruled  by  the  court,  to  which  action 
of  the  court  the  defendant  excepted.  The  pro- 
ceeding in  this  court  is  for  the  purpose  of  revers- 
ing the  judgment  of  the  common  pleas  court. 

The  first  question  presenting  itself  is  as  to 
whether  or  not  this  court  has  jurisdiction  to  review 
the  judgment  of  the  common  pleas  court  on  error. 
It  is  claimed  that  the  decision  in  Parish  v.  Parish, 
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9  Ohio  St.,  534,  is  authority  against  the  jurisdiction 
of  this  court  to  make  such  a  review  of  this  case. 
The  case  of  Parish  v.  Parish  determined  that  a  de- 
cree of  divorce,  although  obtained  by  fraud  and 
false  testimony,  could  not  be  set  aside  on  an  orig- 
inal bill  filed  at  a  subsequent  term.  This  decision 
>yas  based  upon  the  proposition  that  sound  public 
policy  requires  that  a  judgment  or  decree,  which 
affects  directly  the  status  of  married  persons  by 
sundering  the  matrimonial  tie  and  thereby  enabling 
them  to  contract  new  matrimonial  relations  with 
other  and  innocent  persons,  should  never  be  re- 
opened. It  was  said  in  the  course  of  the  opinion 
(page  537)  that  **such  a  course  would  endanger 
the  peace  and  good  order  of  society,  and  the  hap- 
piness and  well-being  of  those  who,  innocently  re- 
lying upon  the  stability  of  a  decree  of  a  court  of 
competent  jurisdiction,  have  formed  a  connection 
with  the  person  who,  wrongfully  perhaps,  secured 
its  promulgation."  At  the  time  of  this  decision 
there  was  a  statute  which  provided  that  "No  ap- 
peal shall  be  obtained  from  the  decree,  but  the  same 
shall  be  final  and  conclusive.''  This  statutory  pro- 
vision was  said  by  the  court  to  be  nothing  more  than 
a  recognition  of  the  principle  of  public  policy  just 
mentioned.  That  provision  of  the  statutes  no 
longer  remains  a  part  of  the  statutory  law  of  this 
state,  but  since  its  elimination  the  supreme  court, 
in  the  case  of  Mulligan  v.  Mulligan,  82  Ohio  St., 
426,  has  affirmed  the  doctrines  announced  in  the 
case  of  Parish  v.  Parish,  the  supreme  court  revers- 
ing the  decision  of  the  circuit  court  of  the  third 
district  found  in  11  C.  C,  N.  S.,  585. 

21 
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It  is  clear  that  the  supreme  court  has  steadily 
adhered  to  the  general  principle  announced  in  Par- 
ish V.  Parish.  An  examination  of  the  record  in  the 
case  at  bar  discloses  facts  which  present  an  entirely 
different  problem  for  solution.  In  the  Parish  case 
the  action  was  directed  to  the  annulling  of  a  decree 
that  had  theretofore  been  granted  divorcing  the 
parties  to  the  action.  In  the  case  at  bar  the  evi- 
dence shows  that  by  the  action  of  the  common  pleas 
court  of  Montgomery  county,  Pennsylvania,  a  court 
of  general  jurisdiction  which  had  jurisdiction  of 
the  subject-matter  and  of  the  parties,  a  decree  had 
been  rendered  in  favor  of  the  plaintiff  in  that  case 
and  against  the  defendant.  The  defendant  in  that 
case,  plaintiff  in  our  common  pleas,  had  filed  an 
answer  in  which  she  denied  the  charges  of  adultery 
made  against  her  by  the  complainant  in  that  action. 
The  exemplified  record  of  the  proceedings  in  the 
Pennsylvania  case  shows  that  upon  the  evidence 
adduced  at  the  trial  the  court  found  her  guilty  as 
charged  and  accordingly  granted  a  divorce  to  the 
husband.  The  effect  of  this  decree  was  to  fix  posi- 
tively the  legal  status  of  the  parties  so  far  as  their 
matrimonial  relations  are  concerned.  This  status 
having  been  fixed  by  a  severing  of  the  matrimonial 
relation,  public  policy  forbids  any  court  to  inter- 
fere with  the  status  thus  fixed.  We  think  that  upon 
this  ground  of  public  policy,  as  well  as  upon  other 
grounds,  the  court  of  common  pleas  of  Ottawa 
county  was  precluded  from  entering  another  de- 
cree undertaking  to  fix  their  legal  status  so  far  as 
their  matrimonial  relations  were  concerned. 

Another  reason  most  apparent  why  the  court  of 
common  pleas  of  Ottawa  county  had  no  jurisdic- 
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tion  to  enter  a  decree  in  this  case  is  that  the  ques- 
tion of  marital  status  had  been  fully  and  completely 
adjudicated  in  the  courts  of  Pennsylvania  and  the 
matter  was  res  adjudicata.  The  evidence  of  the  de- 
cree was  before  the  court  in  a  proper  exemplifica- 
tion of  the  record  of  that  case,  and  in  no  sense  dis- 
puted, and  the  court  was  bound,  under  the  full 
faith  and  credit  clause  of  the  federal  constitution, 
to  recognize  such  decree  and  regard  it  as  a  final 
adjudication  of  all  questions  that  were  or  might 
have  been  litigated  in  that  action.  It  follows  also 
from  what  has  been  said  that  the  parties  having 
been  theretofore  legally  divorced  there  was  no  mar- 
riage relation  existing  which  the  trial  court  in  Ot- 
tawa county  could  by  a  decree  undertake  to  sever, 
and  its  action  was  a  nullity  in  so  far  as  it  attempted 
to  grant  an  additional  divorce.  Cooper  v.  Cooper, 
7  Ohio  (part  2),  238. 

It  is  contended  that  the  decree  of  divorce  granted 
in  Pennsylvania  was  not  absolute  and  that,  there- 
fore, the  Ohio  courts  had  jurisdiction  to  hear  and 
determine  the  question  as  to  whether  or  not  the 
plaintiff  here  was  entitled  to  an  absolute  divorce. 
The  Pennsylvania  decree  is  conceded  to  be  abso- 
lute except  for  the  following  provision  in  the  con- 
cluding paragraph  thereof :  "And  the  said  parties 
shall  be  severally  at  liberty  to  marry  again  in  like 
manner  as  if  they  had  never  been  married,  except 
as  forbidden  by  the  act  of  assembly  of  March  13, 
1815."  The  act  referred  to  in  the  decree  is  the  one 
which  prohibits  marriage  in  the  state  of  Pennsyl- 
vania between  the  adulterous  parties  during  the 
lifetime  of  the  injured  husband  or  wife.  It  is  not 
contended  that  this  restriction  upon  the  right  to 
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remarry  is  in  force  or  operation  outside  of  the  state 
of  Pennsylvania,  nor  is  it  contended  that  a  mar- 
riage in  contravention  of  this  act  entered  into  legally 
outside  the  state  would  not  thereafter  be  recognized 
as  a  valid  marriage  if  the  parties  subsequently  re- 
moved to  the  state  of  Pennsylvania.  The  parties 
to  the  action  in  Pennsylvania  having  both  been  in 
court  were  bound  by  the  decree  with  whatever  con- 
ditions the  court  there  saw  fit  to  attach,  and  this 
condition,  to  the  extent  indicated  in  this  opinion,  is 
as  valid  and  binding  upon  the  parties  as  any  other 
portion  of  the  judgment  or  decree  and  should  be  so 
recognized  by  the  courts  of  sister  states.  It  would 
seem  that  the  adding  of  this  condition  to  the  decree 
did  not  change  the  situation  from  what  it  would 
have  been  had  it  not  been  added.  The  statutes  of 
Pennsylvania  provide  that  marriage  shall  not  take 
place  under  the  conditions  heretofore  mentioned, 
and  it  is  the  statute,  which  expresses  the  public 
policy  of  the  state  in  that  respect,  which  precludes 
the  marriage.  The  condition  in  the  decree  is  only 
incorporated  into  it  so  that  it  may  not  be  contended 
that  the  court  was  attempting  to  make  its  decree  of 
divorce  any  broader  than  the  statutes  allowed. 

It  is  entirely  evident  that  the  decree  entered  by 
the  trial  court  in  the  case  at  bar  was  also  erroneous 
because  of  the  statutory  provisions  of  this  state 
which  preclude  the  entering  of  such  a  decree  upon 
the  uncorroborated  testimony  of  a  party  to  the 
action.  The  only  corroboration  claimed  is  the  an- 
swer of  the  defendant  and  the  exemplification  of 
the  record  of  the  Pennsylvania  suit  filed  in  the  case. 
The  plaintiff  testified  that   one  act  of  extreme 
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cruelty  on  the  part  of  the  defendant  was  his  charg- 
ing her  with  the  commission  of  adultery  in  the  suit 
pending  in  Pennsylvania,  which  charge  she  testified 
was  untrue.  The  record  shows  that  by  an  answer 
filed  in  the  suit  in  Pennsylvania  she  denied  the 
truth  of  the  same  charges.  The  trouble  with  her 
corroboration  is  that  the  record  proves  too  much. 
It  does,  indeed,  prove  that  the  defendant  charged 
her  with  adultery  in  the  action  brought  by  him  in 
the  state  of  Pennsylvania,  but  it  also  proves  that 
the  adjudication  of  the  issue  made  up  by  that  charge 
and  the  denial  thereof  by  the  defendant  therein, 
plaintiff  herein,  resulted  in  a  finding  that  she  was 
guilty  as  charged.  So  that  the  very  proof  which  she 
claims  to  be  corroborative  of  her  testimony  is  in 
fact  a  refutation  of  her  testimony  on  that  point  and 
leaves  her  without  any  corroboration  upon  any  ma- 
terial allegation  which  she  is  required  to  prove  in 
order  to  entitle  her  to  a  divorce  under  the  laws  of 
Ohio. 

In  view  of  what  has  been  said  it  is  unnecessary 
to  discuss  the  evidence  relating  to  the  plaintiflF  hav- 
ing acquired  a  residence  in  Ohio.  Even  assuming 
that  the  evidence  is  sufficient  to  show  that  she  had 
established  her  residence  in  Ohio,  the  judgment  of 
the  court  in  entering  a  decree  in  this  case  was  en- 
tirely erroneous.  The  motion  of  the  defendant  to 
dismiss  the  petition  of  the  plaintiflF,  made  at  the 
close  of  the  plaintiflF's  evidence  and  renewed  at  the 
close  of  all  the  evidence,  should  have  been  granted. 

The  judgment  of  the  common  pleas  court  will 
therefore  be  reversed  and  this  court  will  proceed 
to   enter   the   judgment   that   should   have    been 
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rendered  by  the  common  pleas  court,  dismissing  the 
petition  of  the  plaintiflf  at  her  costs. 

Judgment  reversed,  and  petition  dismissed. 

Richards,  J.,  concurs. 

KiNKADE,  J.     I  concur  in  the  judgment  of  re- 
versal and  the  entering  of  final  judgment  here. 


Walcutt  v.  Huling,  etc.,  et  al. 

Actions—Equity — Lien  of  attorney  for  fees—Right  to  jury  trial. 

1.  A  suit  may  be  brought  in  equity  by  an  attorney  to  establish  a 

lien  for  attorneys'  fees  upon  a  fund  in  court  and  which  has 
been  produced  by  the  efforts  of  such  attorney. 

2.  In  such  action  neither  party  is  entitled,  as  a  matter  of  right,  to  a 

trial  by  jury. 

(Decided  March  24,  1913.) 

Error:     Court  of  Appeals  for  Franklin  county, 

Mr.  C.  M.  Addison,  for  plaintiflF  in  error. 

Mr.  J.  M.  Todd;  Mr.  Charles  P.  Outhwaite;  Mr. 
J.  H.  Dyer;  Mr.  Cyrus  Huling  and  Mr.  Frank  C. 
Ruling,  for  defendants  in  error. 

Kunkle,  J.  In  the  trial  of  this  case  the  lower 
court,  after  ordering  the  payment  of  costs,  dis- 
tributed the  remainder  of  a  certain  fund  among  the 
following  attorneys,  namely :  Cyrus  Huling,  Cyrus 
Huling  as  assignee  of  Frank  Davis,  Joseph  H.  Dyer 
as  executor,  and  Gilbert  H.  Stewart. 
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The  entry,  after  fixing  the  amounts  to  be  paid  to 
each  of  said  persons,  provided  that  such  amounts 
should  be  paid  '*0r  such  proportion  of  such 
amounts  as  the  respective  claims  bear  to  the  total 
fund  herein  ordered  to  be  paid  to  the  clerk  of  this 
court,  after  the  payment  of  the  costs  and  expenses 
herein  ordered,  and  if,  after  the  payment  of  said 
costs  and  expenses  and  the  claims  of  said  plaintiff, 
Cyrus  Huling  and  the  defendants,  Gilbert  H. 
Stewart  and  Jos.  H.  Dyer,  executor,  as  herein  or- 
dered, there  remains  any  balance  in  said  fund,  the 
same  shall  be  paid  to  the  defendant,  John  M.  Wal- 
cutt." 

The  court  found  that  the  legal  services  rendered 
by  the  above-named  attorneys  were  reasonably 
worth  the  amounts  so  found  due  such  attorneys, 
and  such  sums  were  declared  a  lien  upon  the  said 
fund  then  in  the  hands  of  the  court,  which  fund 
was  realized  from  the  collection  •f  a  judgment 
against  the  city  of  Columbus  in  favor  of  John  M. 
Walcutt,  plaintiff  in  error.  This  judgment  was  ob- 
tained through  the  efforts  of  the  above-named  at- 
torneys. 

Plaintiff  in  error  seeks  a  reversal  of  the  findings 
and  order  of  the  lower  court.  Various  errors  are 
assigned.  Counsel  for  plaintiff  in  error,  among 
other  things,  claims  that  the  allowances  made  for 
attorneys'  fees  are  excessive;  that  the  lower  court 
had  no  authority  to  refer  the  case  to  a  master  com- 
missioner; that  the  plaintiff  in  error  was  entitled 
to  a  trial  by  jury,  and  that  Gilbert  H.  Stewart  and 
the  estate  of  Judge  Eli  P.  Evans  were  neither  nec- 
essary nor  proper  parties  to  the  proceeding. 
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When  the  case  was  referred  to  the  master  Mr. 
Walcutt  did  not  appear,  either  in  person  or  by  at- 
torney, for  the  purpose  of  introducing  evidence  or 
cross-examining  the  witnesses. 

We  have  examined  the  bill  of  exceptions,  but 
shall  not  attempt  to  discuss  the  evidence  in  detail. 
It  is  sufficient  to  say  that  whatever  view  we  might 
entertain  as  to  the  total  amount  of  attorneys'  fees 
which  should  have  been  allowed,  we  could  not  make 
any  modification  of  such  allowances  which  would 
be  based  upon  the  evidence.  The  evidence  justifies 
the  allowances  made  by  the  lower  court.  As  above 
suggested,  if  we  should  make  any  modification  in 
such  allowances  the  same  would  not  be  based  upon 
the  evidence,  but  would  merely  represent  our  notion 
of  the  total  allowance  which  should  have  been  made 
in  such  a  case.  We  would  not  be  justified  in  so 
doing. 

Was  the  plaintiflF  in  error  entitled  to  a  trial  by 
jury?  If  so,  then  the  case  should  not  have  been 
referred  to  a  master;  if  not,  then  the  court  had 
authority  to  refer  the  case  to  a  master. 

The  original  petition  of  the  plaintiff  below,  filed 
July  12,  1911,  sought  to  recover  a  personal  judg- 
ment against  Mr.  Walcutt  in  the  sum  of  $10,000 
for  legal  services,  and  also  asked  that  the  city  of 
Columbus  be  enjoined  from  paying  the  amount  due 
on  the  judgment  in  question  to  defendant  Walcutt. 

Under  the  original  petition  either  party  would 
have  been  entitled  to  a  trial  by  jury. 

On  September  1 1  plaintiff  below  filed  an  amended 
petition,  in  which  he  changed  his  cause  of  action 
against  the  defendant  Walcutt.  The  prayer  of  the 
amended  petition  is  as  follows : 


Digitized  by 


Google 


Ohio  Appellate  Reports.  329 

App.]  Walcutt  V,  Huling,  etc. 

"Wherefore,  plaintiff  prays  that  the  court  on 
final  hearing  hereof  fix  and  determine  the  amount 
of  the  reasonable  compensation  of  plaintiff  for  his 
services  as  set  forth  in  his  first  cause  of  action 
herein  at  the  sum  of  ten  thousand  dollars 
($10,000),  or  such  other  sum  as  to  the  court  may 
seem  just  and  proper,  with  interest  from  the  twelfth 
day  of  July,  1911,  and  decree  and  order  that  such 
sum  so  found  by  the  court  be  and  operate  as  a  lien 
upon  the  fund  and  proceeds  of  said  judgment,  and 
order  the  same  to  be  paid  to  plaintiff  out  of  said 
fund.  And  that  the  court  fix  and  determine  the 
amount  of  the  reasonable  compensation  of  the  said 
Frank  A.  Davis  for  his  services  as  attorney  in  said 
cause  as  set  forth  in  the  said  second  cause  of  action 
herein  at  the  sum  of  five  thousand  dollars  ($5,000), 
or  such  other  sum  as  to  this  court  seems  to  be  just 
and  proper,  with  interest  from  the  nineteenth  day 
of  July,  1911;  and  decree  and  order  such  sum  so 
found  by  the  court  to  be  and  operate  as  a  lien  upon 
the  fund  and  proceeds  of  said  judgment ;  and  that 
the  court  order  the  same  to  be  paid  to  plaintiff  out 
of  said  fund.  And  that  a  temporary  restraining 
order  issue,  restraining  said  city  of  Columbus 
from  paying  the  proceeds  of  said  judgment  to  said 
John  M.  Walcutt,  and  restraining  said  John  M. 
Walcutt  from  receiving  the  proceeds  of  said  judg- 
ment pending  proceedings  herein ;  and  for  all  fur- 
ther relief  to  which  in  equity  plaintiff  is  entitled." 

On  September  30  defendant  Walcutt  filed  an  an- 
swer to  the  amended  petition.  On  December  5  Gil- 
bert H.  Stewart  filed  an  amended  cross-petition, 
and  on  December  6  Joseph  H.  Dyer,  executor,  filed 
a  cross-petition.    These  cross-petitions  sought  the 
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same  form  of  relief  as  was  asked  in  the  amended 
petition  of  Mr.  Ruling.  The  case  below  was,  there- 
fore, tried  upon  the  amended  petition  of  Mr. 
Ruling,  the  amended  cross-petition  of  Gilbert  R. 
Stewart,  the  cross-petition  of  Mr.  Dyer,  executor, 
and  the  answers  thereto  of  the  defendant  Walcutt. 

The  plaintiff  below  in  an  action  at  law  could  re- 
cover a  money  judgment  against  Walcutt  for  the 
value  of  his  services  or  he  could  bring  an  action  in 
equity  to  enforce  his  lien  against  the  judgment  in 
question. 

Under  the  amended  petition  and  the  answer 
thereto  we  think  the  issues  raised  and  presented  to 
the  court  were  of  an  equitable  nature.  The  issues 
so  raised  related  to  the  right  of  the  plaintiff  below 
to  engraft  a  lien  on  the  judgment  in  question  for 
such  amount  as  the  court  found  was  equal  to  the 
reasonable  value  of  his  services.  If  we  are  correct 
in  this  conclusion  then  the  case  was  triable  to  a 
court  and  not  to  a  jury. 

The  decisions  of  our  supreme  court  do  not  in 
words  hold  that  an  attorney  has  a  lien  upon  a  judg- 
ment which  was  secured  through  his  efforts,  but 
we  are  unable  to  reconcile  certain  decisions  of  our 
supreme  court  except  upon  the  theory  that  that 
court  recognizes  the  existence  of  such  a  lien.  See 
Reece  v.  Kyle,  49  Ohio  St.,  475,  at  page  480: 

"Reece  had  an  unsatisfied  claim  for  fees  in  ob- 
taining a  judgment  for  McMillan.  Ris  relation  as 
attorney,  as  to  that  judgment,  had  not  terminated. 
His  claim  gave  him  an  equitable  interest  in  the 
judgment,  and  a  lien  upon  it." 

See  also  Diehl  v.  Friester,  37  Ohio  St.,  473. 
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A  very  complete  statement  of  the  interest  which 
an  attorney  has  in  a  judgment  which  was  secured 
through  his  efforts  is  found  in  the  notes  to  the  case 
of  Hanna  v.  Island  Coal  Company,  reported  in  51 
American  State  Reports,  pages  257  and  258: 

"Besides  the  general  or  retaining  lien  which  an 
attorney  has  upon  papers,  books,  documents,  money, 
and  other  property  in  his  possession,  to  secure  his 
professional  compensation  he  has  what  is  called,  for 
want  of  a  better  name,  a  particular  or  charging, 
lien  upon  a  judgment  procured  by  him  for  his  client. 
This  right  to  recover  for  his  services  in  obtaining 
a  judgment  for  his  client  is  called  a  lien,  in  the 
broad  sense  of  the  term,  although  it  does  not  de- 
pend upon  possession,  but  rests  merely  on  the  equity 
of  the  attorney  to  be  paid  his  fees  and  disburse- 
ments out  of  the  judgment  which  he  has  obtained. 
It  is  considered  reasonable  and  proper  that  an  at- 
torney, by  whose  labor  and  at  whose  expense  a 
judgment  has  been  obtained  for  his  client,  should 
have  an  interest  in  that  judgment  which  the  law 
will  regard  and  protect.  An  eminent  judge  once 
said  'that  the  convenience,  good  sense,  and  justice 
of  the  thing  required  it.'  So,  while  we  talk  of  an 
attorney  having  a  lien  upon  a  judgment,  it  is,  in 
fact,  only  a  claim  or  right  to  ask  for  the  interven- 
tion of  the  court  for  his  protection,  when,  having 
obtained  a  judgment  for  his  client,  he  finds  that 
there  is  a  probability  of  the  client  depriving  him 
of  his  interest  in  the  fruits  of  that  judgment.  The 
lien  of  an  attorney  upon  a  judgment  is  an  equitable 
lien,  and  is  upheld  simply  upon  the  theory  that  his 
services  and  skill  produced  it.  This  seems  to  be 
the  only  ground  upon  which  this  lien  has  ever  been 
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put.  Little  is  known  of  its  origin,  but  the  principle 
has  long  been  recognized  that  a  'party  should  not 
run  away  with  the  fruits  of  the  cause  without  satis- 
fying the  legal  demands  of  his  attorney  by  whose 
industry,  and,  and  in  many  instances,  at  whose  ex- 
pense, those  fruits  are  obtained/  " 

The  syllabus  in  the  case  of  McKelvy's  and  Ster- 
rett's  Appeals,  108  Pa.  St.,  615,  is  as  follows: 

"1.  An  attorney  has  a  lien  for  his  services  only 
upon  a  fund  or  upon  papers  which  he  actually  has 
in  his  possession.  But  where  a  fund  is  brought  into 
a  court  of  equity  by  the  services  of  an  attorney,  who 
looks  to  that  alone  for  compensation,  though  his 
interest  is  not  of  the  nature  of  a  lien,  he  is  the  equi- 
table owner  thereof  to  the  extent  of  the  value  of  his 
services,  and  the  court  administering  the  fund  will 
intervene  for  his  protection,  and  award  him  a 
reasonable  compensation  therefrom. 

"2.  The  court  may  in  such  case  determine  it- 
self, or  through  an  auditor,  what  is  a  reasonable 
fee,  without  referring  the  matter  to  a  jury." 

See  also  4  Cyc,  1005 : 

"The  charging  lien  of  an  attorney  is  an  equitable 
right  to  be  paid  for  his  services  out  of  the  proceeds 
of  the  judgment  obtained  by  his  labor  and  skill.  To 
the  extent  of  such  services  he  is  regarded  as  an 
equitable  assignee  of  the  judgment.'' 

We  also  think  Mr.  Stewart  and  Mr.  Dyer,  as 
executor,  were  proper  parties.  They  claimed  an 
interest  in  and  a  lien  upon  this  fund.  The  amounts 
claimed  by  Mr.  Huling,  individually  and  as  as- 
signee of  Mr.  Davis,  Judge  Stewart  and  Mr.  Dyer, 
as  executor,  exceeded  the  total  amount  of  the  fund 
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in  the  hands  of  the  court.  Each  of  the  parties 
claimed  a  lien  upon  this  fund  on  account  of  legal 
services  rendered  in  creating  the  fund.  We  think 
they  were  proper  parties,  not  only  for  the  purpose 
of  determining  the  amount  of  their  respective 
claims  but  also  the  priorities  thereof,  if  any  priori- 
ties existed,  and  the  ratio  of  distribution  in  the 
event  the  claims  as  allowed  exceeded  the  fund  and 
were  found  valid  liens  thereon. 

We  think  the  distribution  made  by  the  lower 
court  was  correct,  namely,  that  there  should  be 
paid  "Such  proportion  of  said  amounts  to  the  said 
Huling,  Stewart,  and  Dyer,  executor,  as  their  re- 
spective claims  bear  to  the  total  fund  herein  or- 
dered to  be  paid  to  the  clerk  of  the  court." 

We  find  no  prejudicial  error  in  the  record,  and 
the  judgment  of  the  lower  court  will  be  affirmed. 

Judgment  affirmed. 

Allread  and  Ferneding,  JJ.,  concur. 
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In  re  Naturalization  of  Vura. 

Naturalisation — Jurisdiction  of  state  courts — Procedure  and  re- 
view—  Courts  of  appeals — Error  proceedings, 

1.  The  congress  of  the  United  States  having  by  apt  legislation 

conferred  upon  certain  state  courts  the  power  to  admit  aliens 
to  citizenship  and  to  administer  the  naturalization  laws  of  the 
country,  sharing  with  such  courts  the  jurisdiction  of  the  fed- 
eral courts  over  that  subject,  the  power  may  be  exercised 
according  to  the  laws  of  procedure  governing  the  state  courts, 
as  an  incident  to  the  power  conferred,  including  any  right  of 
review  to  which  an  aggrieved  party  may  be  entitled  by  state 
law;  and  this,  although  such  right  of  review  is  withheld  when 
naturalization  laws  are  administered  in  the  federal  courts. 

2.  Error  will  lie  in  the  courts  of  appeals  of  Ohio  from  a  judgment 

of  the  court  of  common  pleas  refusing  to  admit  an  alien  to 
citizenship. 

(Decided  October  20,  1913.) 

Error  :     Court  of  Appeals  for  Cuyahoga  county. 

Messrs.  Bartholomew,  Leeper  &  White,  for 
plaintiff  in  error. 

Mr.  J.  B,  Waterworth,  for  defendant  in  error. 

Grant^  J.  This  is  a  petition  in  error,  the  object 
and  prayer  of  which  is  to  reverse  the  judgment  of 
the  court  of  common  pleas  of  this  county  refusing 
the  application  of  Stephen  Vura  for  admission  to 
citizenship  of  the  United  States,  under  the  laws 
permitting  the  naturalization  of  aliens. 

The  assignment  of  error  is  that  the  finding  of  the 
court  below,  that  the  applicant  was  not  entitled  to 
be  admitted  as  a  citizen,  and  the  judgment  of  that 
court  dismissing  his  application  are  contrary  to 
the  weight  of  the  evidence. 
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The  government  of  the  United  States  has  inter- 
vened in  this  proceeding,  and  has  been  heard  at  the 
bar,  objecting  in  limine  to  this  court  entertaining 
the  petition  in  error,  on  the  ground  that  it  has  no 
jurisdiction  to  hear  the  controversy  and  no  power 
to  determine  the  applicant's  contention. 

We  are  first  to  dispose  of  this  preliminary  ques- 
tion. Our  immediate  jurisdiction,  if  there  is  any, 
is  conferred  by  the  laws  of  Ohio,  under  which  this 
court  is  organized  and  proceeds. 

By  those  laws.  Section  12247,  General  Code,  the 
right  and  duty  of  this  court  to  review  upon  petition 
in  error  the  action  of  inferior  courts  extends  to 
all  judgments^and  final  orders  of  the  courts  of  com- 
mon pleas.  This  provision,  it  is  believed,  compre- 
hends the  case  brought  before  us  for  review  by  the 
present  record,  the  court  below  being  one  that  has 
common  law  jurisdiction,  a  clerk  and  a  seal. 

The  right  to  naturalize  foreigners  in  the  first 
instance  is  reserved  to  the  United  States  by  its 
constitution,  which  is  the  source  and  foundation  of 
authority  in  the  whole  matter.  The  language  of  that 
instrument  in  this  respect.  Section  8,  Article  I,  is: 
'The  Congress  shall  have  power  *  *  *  to  es- 
tablish an  uniform  Rule  of  Naturalization,  ♦  ♦  ♦ 
to  make  all  Laws  which  shall  be  necessary  and 
proper  for  carrying  into  Execution  the  foregoing 
Powers  *  *  *."  By  adopting  the  constitution, 
including  this  provision,  the  states  have  made 
congress  the  exclusive  depositary  of  the  power  to 
clothe  aliens  with  the  rights  of  citizenship.  But 
it  does  not  follow  from  this  assent  that  congress 
must  employ  only  federal  courts  or  other  agencies 
in  its  exercise  of  the  power  thus  reserved.     It  is 
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a  constitutional  principle,  too  plain  for  dispute,  that 
even  without  express  authority  from  congress  the 
states,  through  their  courts  or  otherwise,  may  oc- 
cupy a  field  of  jurisdiction  by  the  federal  constitu- 
tion reserved  to  the  general  government,  when  and 
so  long  as  the  latter  does  not  occupy  it.  Says 
Cooley,  Principles  of  the  Constitution  (3  ed.),  page 
35 :  "The  mere  grant  of  a  power  to  Congress  does 
not  of  itself  necessarily  imply  a  prohibition  upon 
the  States  to  exercise  the  like  power.  The  full 
sphere  of  federal  powers  may,  at  the  discretion  of 
Congress,  be  occupied  or  not,  as  the  wisdom  of  that 
body  may  determine."  And  again,  page  70,  when 
dealing  with  the  right  of  congress  to  regulate  inter- 
state commerce,  the  same  learned  author  says: 
''But  the  mere  existence  of  this  power  in  Congress 
does  not  necessarily  exclude  the  States  from  all 
authority  whatever  which  might  affect  the  com- 
merce falling  within  the  control  of  Congress,  pro- 
vided no  actual  legislation  of  Congress  is  inter- 
fered with.'*  And  he  mentions,  as  allowable  action 
by  the  states,  laws  establishing  quarantine  against 
noxious  diseases  from  foreign  ports,  and  those  re- 
quiring locomotive  engineers  to  be  examined  for 
color-blindness,  even  while  engaged  in  interstate 
commercial  traffic.  The  federal  constitution  does 
not,  by  its  own  force,  completely  provide  for  the 
exercise  of  the  powers  created  by  it,  except  in  the 
relatively  few  cases  of  which  the.  supreme  court 
must  take  cognizance.  "For  other  cases,*'  says 
Cooley,  page  124,  "it  is  necessary  that  courts  shall 
be  created  by  Congress,  and  their  respective  juris- 
dictions defined;  and  in  creating  them  Congress 
may  confer  upon  each  so  much  of  the  judicial  power 
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of  the  United  States  as  to  its  wisdom  shall  seem 
proper  and  suitable,  and  restrict  that  which  is  con- 
ferred at  discretion.  In  doing  so  it  may  apportion 
among  the  several  Federal  courts  all  the  judicial 
power  of  the  United  States,  or  it  may  apportion  a 
part  only,  and  in  that  case  what  is  not  apportioned 
will  be  left  to  be  exercised  by  the  courts  of  the 
States.  Thus  the  States  may  have  a  limited  juris- 
diction within  the  sphere  of  the  judicial  power  of 
the  United  States,  but  subject  to  be  further  limited 
or  wholly  taken  away  by  subsequent  Federal  legis- 
lation. Such  is  the  state  of  the  law  at  this  time: 
many  cases  within  the  reach  of  the  judicial  power 
of  the  United  States  are  left  wholly  to  the  state 
courts,  while  in  many  others  the  state  courts  are 
permitted  to  exercise  a  jurisdiction  concurrent  with 
that  of  the  Federal  courts,  but  with  a  final  review 
of  their  judgments  on  questions  of  Federal  law  in 
the  United  States  Supreme  Court.'' 

We  do  not,  however,  have  to  rely  on  this  idea — 
negatively  postulated — of  the  failure  of  the  general 
government  to  occupy  the  entire  field  of  jurisdic- 
tion. We  may  conceive  that  if  by  nonuser  the 
United  States  may  thereby  impliedly  allow  state 
tribunals  to  act  in  exercising  a  power  which  the 
constitution  has  created,  not  vainly  but  to  be  ex- 
ercised, with  better  reason  it  may  reach  the  same 
end  affirmatively  by  abdicating  in  favor  of  the  state 
courts,  by  surrendering  to  them,  in  whole  or  partly, 
or  by  parceling  to  them,  together  with  its  own  ju- 
diciary, the  exercise  of  the  powers  created  by  the 
constitution  of  the  United  States  in  respect  of  nat- 
uralizations. We  submit  that  as  matter  of  history 
congress  has  done  both  of  these  things.  First,  it 
22 
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abdicated  to  the  states.  It  surrendered  to  them  the 
entire  exercise  of  the  right  to  admit  aliens  to  citi- 
zenship. By  the  act  of  1790,  jurisdiction  in  mat- 
ters of  naturalization  was  conferred  upon  state 
courts  exclusively.  And  second,  it  was  not  till  1802 
that  the  power  was  extended  to  federal  tribunals, 
to  be  shared  by  them  with  the  state  courts.  This 
duality  of  jurisdiction  has  continued  unimpaired 
and  unquestioned  up  to  this  moment.  Indeed  it  is 
not,  per  se,  called  in  question  now.  The  claim  of 
the  district  attorney's  office,  if  we  understand  the 
argument  made  at  the  bar,  is  this :  The  right  of  the 
state  courts  to  grant  or  deny  naturalization  in  the 
first  instance  is  conceded;  but  it  is  denied  that  the 
right  of  review  at  the  instance  of  an  aggrieved  ap- 
plicant exists.  In  other  words,  while  congress  has 
adopted  the  state  courts  as  its  judicial  agents  in  the 
matter  of  admitting  aliens  to  citizenship,  it  refuses 
to  recognize  the  procedure  of  those  courts,  as  pre- 
scribed in  the  statutes  by  which  they  are  created, 
and  which  they  are  bound  to  follow  and  obey.  The 
idea  seems  to  be  that  up  to  the  point  of  admitting 
or  refusing  to  admit  the  foreigner  as  a  citizen  the 
state  courts  may  act,  but  that  when  it  comes  to  the 
question  of  a  review  of  their  action  at  the  suit  of 
an  aggrieved  applicant  the  forum  must  be  changed 
and  the  matter  disposed  of  according  to  the  course 
and  procedure  of  the  federal  tribunals,  which  it  is 
said  do  not  allow  a  review  of  the  case. 

It  is  hardly  conceivable,  we  think,  that  a  state 
court  clothed  with  jurisdiction,  with  the  power  to 
hear  and  determine,  can  be  compelled  by  construc- 
tion only  to  carve  up  this  power  and  deny  a  remedy, 
to  which  he  thinks  he  is  entitled,  to  the  man  of  whose 
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petition  it  has  taken  jurisdiction,  and  which  the 
law  to  which  that  court  owes  not  only  its  allegiance 
but  its  existence  gives  him.  And  especially  is  this 
difficult  to  conceive  when  we  consider  that  he  who 
advances  this  claim,  he  who  serves  this  writ  of  pro- 
hibition, gives  notice  that  if  the  point  is  yielded  and 
the  wronged  suitor  is  turned  over  to  the  federal 
jurisdiction  no  review  will  be  given  him.  If  the 
position  taken  is  tenable,  then  between  1790  and 
1802  there  was  no  right  of  review  in  naturaliza- 
tion cases.  For  if  the  jurisdiction  of  the  state  courts 
was  cut  off  at  the  point  of  review,  and  the  federal 
courts  had  been  given  no  jurisdiction  at  all  in  this 
class  of  cases,  neither  the  applicant  who  considered 
himself  wronged,  nor  the  government  which  might 
have  thought  itself  saddled  with  a  bad  citizen,  had 
any  remedy  in  law.  In  our  estimation,  when 
congress  selects  a  state  court  as  its  agent  it  takes 
the  court  and  all  its  appropriate  and  necessary  ma- 
chinery along  with  it,  for  better  or  worse.  It  thus 
accepts  an  indivisible  situation  on  the  same  ground 
that  the  common  law  of  England  compels  a  man  to 
take  his  wife — "for  that  he  hath  adopted  her  and 
her  circumstances  together."  Another  conclusion 
would  be  worse  than  illogical;  it  would  be  a  denial 
of  justice  in  many  cases  and  would  tend  to  destroy 
the  necessary  unity  and  entirety  of  its  due  and 
orderly  administration. 

.Beyond  this,  although  far  inferior  to  it  in  point 
of  importance,  the  case  relied  on  at  the  bar  in  sup- 
port of  the  district  attorney's  opposition  to  our  en- 
tertaining this  petition  in  error  does  not  in  our 
opinion  support  the  contention.  It  is  the  case  of 
United  States  v.  Dolla,  177  Fed.  Rep.,  101.    The 
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first  point  of  departure  between  it  and  the  case  here, 
and  it  is  a  wide  one,  is  that  the  appeal  there  was  not 
that  of  an  applicant  to  whom  citizenship  had  been 
denied  by  the  inferior  court,  but  an  appeal  of  the 
government,  which  was  urging  a  reversal,  so  that 
his  application  might  be  denied.  The  alleged  griev- 
ance was  not  that  of  a  perhaps  poor  and  oppressed 
alien,  but  that  of  a  powerful  but  overreached  sov- 
ereign. The  re^l  point  of  the  appeal  is  suggested 
in  the  bill  of  exceptions  as  that  of  the  color  line. 
There  seems  to  have  been  a  suspicion  of  the  old 
"visible  admixture"  days;  but  the  bill  discloses  as 
an  apparently  redeeming  feature  that  the  applicant 
had  bought  a  lot  in  a  Savannah  graveyard,  in  which 
none  but  whites  were  allowed  to  be  buried,  thus 
evincing  an  unwillingness  to  enter  the  Jim  Crow 
heaven  reserved  for  those  whose  color  is  acci- 
dentally black  and  for  those  numerous  ones  of  in- 
termediate shades  who  did  not  grow  upon  trees 
and  whom  their  white  "uncles'*  were  desirous  not 
to  have  as  fellow  citizens  here  nor  as  brother  saints 
"over  there." 

However,  the  right  of  review  was  refused  on  two 
grounds  by  the  United  States  circuit  court  of  ap- 
peals. One  was  that  an  application  for  naturaliza- 
tion is  not  a  "case,"  within  the  meaning  of  the  fed- 
eral statutes  allowing  appeal  and  error.  Instead, 
it  was  held  to  be  a  "special  proceeding,"  for  a  re- 
view in  which  case  those  statutes  make  no  provi- 
sion. "Special  proceedings"  in  Ohio  law  are,  as  we 
think,  the  subjects  of  review  in  this  court  by  the 
comprehensive  terms  of  Section  12247,  General 
Code,  already  referred  to. 

The  other  point  in  the  case  cited  was  that  the 
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allowance  of  the  application  for  citizenship  could 
be  attacked  by  direct  action  to  annul  and  cancel  the 
order  of  allowance.  And  so  the  government  had  a 
remedy  thus  given  by  the  act  of  1906,  and  the  right 
of  review  would  be  a  barren  and  inappropriate 
right.  This  remedy,  present  in  that  case,  would  be 
wholly  wanting  in  the  proceeding  at  bar ;  here,  the 
error  assigned  is  that  of  refusing  to  admit,  and  not 
of  admitting,  to  citizenship.  The  reason  of  that 
case,  therefore,  fails;  and  if  the  case  were  to  be 
applied  as  an  authority  it  would  defeat  and  not 
promote  a  remedy  to  which  the  applicant  might  in 
a  proper  case  be  entitled. 

The  brief  for  the  government  in  the  case  at  bar 
says:  'It  is  hardly  conceivable  that  Congress  in- 
tended that  appeals  in  naturalization  cases  should 
be  taken  in  the  state  courts  while  it  is  not  permis- 
sible in  the  Federal  Courts.*'  We  shall  not  stop  to 
haggle  over  either  the  grammar  of  this  argument 
or  the  meaning  of  the  word  "appeal"  as  we  know  it, 
and  cannot  otherwise  know  it,  under  Ohio  law;  in 
strictness  we  know  that  neither  in  such  cases  is  an 
appeal  allowed  in  our  own  state  courts. 

What  we  do  say  is  that  in  our  opinion  it  is  quite 
inconceivable  that  a  court  which  is  allowed  to  ad- 
vance a  remedy  bottomed  on  merit  should  refuse 
to  do  so. 

We  shall  refuse  the  motion  of  the  government 
to  dismiss  this  petition  without  examination  of  its 
allegations  of  error,  and  shall  take  jurisdiction  of 
the  case. 

In  so  deciding  we  are  not  only  discharging  our 
duty  in  administering  the  laws  of  our  state  in  their 
integrity — laws  indivisible  in  their  administration, 
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as  from  their  nature  and  intendment  they  must  be — 
but  we  are  also  clearing  our  oaths  of  office  in  seeing 
that  justice  is  done  and  in  npt  denying  in  a  proper 
case  the  right  of  judicial  review.  We  also  vin- 
dicate the  wisdom  of  the  maxim,  judicis  boni  est 
jurisdictionem  ampliare;  to  enlarge  his  jurisdiction 
is  the  part  of  the  good  judge.  It  is  not  quite  true  to 
say  that  a  rejected  application  may  be  at  once  made 
anew  in  the  same  or  another  court.  As  the  record 
in  the  case  is  transmitted  to  the  government,  and 
by  it  sent  to  other  courts  for  reference,  the  appli- 
cant stands  before  any  later  court  as  a  blacklisted 
man  and  at  a  great  disadvantage. 

Coming  now  to  the  charge  of  intervening  error 
in  the  action  of  the  court  below  in  refusing  the 
application  for  naturalization,  we  find  the  material 
facts  to  be  these: 

The  applicant,  Vura,  circulated  and  used  printed 
cards  of  the  following  form  and  words : 

Real  Estate  and  Cuy.  Telephone 

Insurance  of  Princeton 

All  Kinds.  2365R. ' 

VURA  AND  MESZAROS, 

Law  Offices. 

81 15  Holton  Ave.  Cleveland,  Ohio. 

Neither  of  the  men  whose  names  appear  on  that 
card  was  a  lawyer,  nor  had  either  ever  been  ad- 
mitted to  the  bar. 

In  the  month  of  February  last  Vura  handed  one 
of  these  cards,  on  which  the  name  of  Meszaros  had 
been  erased  and  that  of  Istvan  overwritten  in  pen- 


Digitized  by 


Google 


Ohio  Appellate  Reports.  343 

App.]  In  re  Naturalization  of.Vura. 

cil,  to  the  wife  of  one  Szabo,  and  requested  her  to 
tell  her  husband  to  call  at  his  office.  This  Szabo 
had  made  an  affidavit  in  the  federal  court  in  this 
city,  before  a  United  States  examiner,  in  an  in- 
vestigation concerning  one  Steven  Kadi.  Szabo 
called  accordingly  at  Vura's  office  and  the  latter 
told  him  that  he  was  informed  by  people  in  the 
neighborhood  that  he,  Szabo,  had  been  misin- 
terpreted by  the  interpreter  in  the  making  of  the 
affidavit  in  question;  that  Szabo  had  probably  told 
the  truth  in  what  he  said,  but  that  having  been 
interpreted  wrongly  he  was  likely  to  get  into  trouble 
about  it;  and  that  if  he,  Szabo,  would  make  a  signed 
statement  before  him,  Vura,  he  could  perhaps  re- 
lieve him  from  harm.  Vura  had  such  a  statement 
already  written  out  when  Szabo  called  at  his  office, 
and  the  statement  was  of  considerable  length. 
Szabo  did  not  read  the  statement  further  than  to 
see  that  his  own  name  was  on  it,  and  left  without 
signing. 

Vura  explained  this  transaction  by  saying  that 
he  did  what  he  did  out  of  a  desire  to  be  well  thought 
of  by  the  Hungarians  who  dwelt  in  his  neighbor- 
hood by  being  made  to  appear  instrumental  in  get- 
ting a  man  out  of  undeserved  trouble.  He  also 
claimed  that  his  partner,  Meszaros,  was  an  Hun- 
garian lawyer,  by  which  it  appears  he  meant  a 
lawyer  in  Hungary  but  not  in  the  United  States. 
Vura  produced  several  witnesses — perhaps  five  in 
all — who  swore  that  he  was  a  man  of  good  moral 
character;  but  we  attach  little  or  no  importance  to 
oaths  of  that  kind,  taking  them  as  they  run. 

The  judge  of  the  common  pleas  court  held  that 
Vura  had  not  shown  himself  to  have  been  of  good 
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moral  character  during  the  whole  of  his  residence 
in  the  United  States,  and  in  our  opinion  the  record 
in  the  case  sustains  the  finding.  The  card  circulated 
by  Vura  held  him  out  as  an  attorney  at  law,  pur- 
posely, as  we  think,  with  the  expectation  that  this 
false  pretense  would  deceive  others  into  intrusting 
to  him  business  which  he  could  not  perform.  It 
was  a  palpable  deception,  a  badge  of  fraud,  and 
an  attempt  to  injure  a  class  of  people  who  would 
be  helpless  against  his  schemes  for  an  ill-gotten 
gain.  Naturalization  would  only  put  into  his  hands 
additional  weapons  for  the  perpetration  of  his 
frauds,  such  as  the  advantage  of  becoming  a  notary 
public,  which  we  may  suspect  was  a  part  of  his 
design  in  seeking  to  be  made  a  citizen.  The  calling 
of  Szabo's  wife  and  of  Szabo  himself  to  his  office 
was  intended,  we  cannot  doubt,  to  stir  up  trouble 
instead  of  avoiding  it.  Any  act  of  any  person, 
whether  judge  or  layman,  which  will  render  the 
helpless,  because  ignorant,  stranger  within  our  gates 
a  less  easy  prey  to  the  wolves  in  the  shape  of  know- 
ing but  conscienceless  countrymen,  is  to  be  com- 
mended by  every  lawful  means  at  hand.  The  af- 
firmance of  disabling  judgments  in  cases  warranted 
by  the  facts  and  permitted  by  the  rules  of  law 
should  be  included.  It  is  clear  to  our  minds  that 
the  application  of  Vura  was  rightly  rejected.  A 
cloud  of  such  witnesses  as  Vura  brought,  swearing 
on  a  cartload  of  Bibles,  could  not  take  off  all  the 
contrary  conclusions  which  even  this  short  record 
discloses  or  suggests.  To  admit  such  a  man  to 
become  a  citizen  would  be  to  swindle  the  nation, 
which  once  was  treason  by  law. 

Since  this  is  a  case  of  first  instance  in  this  court, 
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and  as  like  cases  may  come  here  for  review  from 
time  to  time,  we  deem  it  no  impropriety  to  say,  and 
we  say  it  that  it  may  be  depended  upon,  that  we 
should  hesitate  a  long  time  before  overruling  in  a 
matter  of  naturalization  a  judge  who  has  had  the 
applicant  visibly  before  him.  The  right  to  become 
a  citizen  under  free  institutions  and  mild  govern- 
ment is  a  grave  and  important  thing.  The  process 
should  be  regarded  as  the  applicant's  civil  sacra- 
ment. Before  being  granted  it  is  a  high  privilege 
to  him  to  ask  for  it,  and  on  the  part  of  the  govern- 
ment a  bounty  or  act  of  grace.  When  it  is  granted 
it  assumes  proportions  of  a  much  more  imposing 
character.  It  confers  upon  the  petitioner  advan- 
tages beyond  valuing  or  forgetting.  On  the  ad- 
mitting government  it  devolves  serious  duties  of 
protection  and  immunity.  Until  within  relatively 
recent  times,  naturalization  in  Great  Britain  could 
be  accorded  only  by  letters-patent  under  the  great 
seal,  or  by  act  of  parliament,  and  even  then  it  con- 
ferred only  qualified  privileges,  the  right  to  sit  in 
parliament  not  being  among  them. 

In  a  government  where  the  ballot  of  the  felon 
goes  into  the  box  with  as  much  potency  as  that  of 
the  saint,  that  of  the  deserved  pauper  with  equal 
power  to  that  of  him  who  has  the  most  momentous 
property  stake  in  a  government  of  law  and  order, 
it  is  doubly  important  that  those  charged  with  the 
high  duty  of  making  voters  should  be  vigilant  and 
watchful  against  unworthy  applicants.  It  was  the 
reproach  of  Carlyle  that  he  could  have  little  faith 
in  the  future  of  a  country  where  Judas  and  Jesus 
are  political  equals.  It  is  for  admitting  courts, 
among  other  agencies,  to  see  that  the  Scotchman's 
gibe  is  undeserved  by  us. 
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The  oath  which  the  new-made  citizen  must  take 
promises  that  he  is  "attached  to  the  principles  of 
the  constitution  of  the  United  States,  and  well  dis- 
posed to  the  good  order  and  happiness  of  the  same/' 
The  trial  court  has  many  facilities,  which  a  review- 
ing court  cannot  have,  for  knowing  whether  that 
oath  is  likely  to  be  kept  or  not.  The  demeanor  of 
a  loafer,  the  avowal  of  the  wish  for  anarchy,  a 
whiskey  breath,  any  of  the  many  but  undescribable- 
on-paper  manifestations  of  general  down-at-the- 
heelness  and  bad  citizenship,  may  be  evidences  why 
the  vow  will  not  be  observed  and  why  the  applicant 
is  not  "attached  to  the  principles"  of  our  govern- 
ment, and  why  he  is  not  "well  disposed  to  the  good 
order  and  happiness"  of  our  people. 

There  is  no  more  imperative  duty  laid  upon  the 
courts  than  that  of  doing  their  part  in  moulding 
to  good  citizenship  such  part  of  the  material — ^much 
of  it  excellent  material  and  much  of  it  quite  the 
reverse — ^that  is  being  cast  upon  our  shores  every 
day.  In  this  respect  the  courts  can  be  to  the  polit- 
ical health  of  the  country  what  the  medical  profes- 
sion at  our  ports  is  to  its  physical  health.  Rejection 
of  improper  naturalization  attempts  and  deporta- 
tion of  undesirables  are  both  in  the  line  of  service 
to  the  present  and  future  of  America. 

For  this  reason,  among  others,  we  repeat  that  as 
the  duty  of  review  in  such  cases  is  cast  upon  this 
court  a  large  presumption  in  favor  of  the  conclusion 
reached  below  will  be  indulged  here.  The  judgment 
is  affirmed. 

Judgment  affirmed. 

Winch  and  Meals,  JJ.,  concur. 
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Dillon  v.  The  Carlisle  Garment  Co. 

Jurisdiction'- Foreign  corporation  —  Appearance  not  entered,  xvhen 
— Attachment — Affidavit  defective,  when. 

L  A  reviewing  court  is  bound  by  the  record,  and  where,  so  far  as 
is  disclosed  by  the  record,  the  defendant  appeared  for  the  sole 
purpose  of  challenging  the  jurisdiction  of  the  court,  an  entry 
of  appearance  can  not  be  claimed,  notwithstanding  the  state- 
ment by  counsel  that  other  motions  were  also  filed  by  the  de- 
fendant 

2.  An  affidavit  for  attachment,  which  does  not  negative  the  excep- 
tions found  in  the  statute,  is  clearly  defective. 

(Decided  May  4,  1915.) 


Error:  Court  of  Appeals  for  Muskingum 
county. 

Mr.  A.  A.  George  and  Mr.  A.  J.  Andrews,  for 
plaintiff  in  error. 

Mr.  C.  T.  Marshall,  for  defendant  in  error. 

HoucK,  J.  This  is  a  proceeding  in  error  from 
the  common  pleas  court  of  Muskingum  county, 
Ohio. 

The  plaintiff  in  error,  who  was  plaintiff  below, 
prosecutes  error  to  this  court  to  reverse  the  judg- 
ment of  the  court  below  in  dismissing  his  proceed- 
ings, and  holding  the  affidavit  in  attachment  insuf- 
ficient in  law.  The  affidavit  in  attachment  is  as 
follows: 
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"In  the  Court  of  Common  Pleas  of  Muskingum 
County^  Ohio. 

"H.  L.  Dillon,  plaintiff,  vs.  The  Carlisle  Garment 
Company,  a  corporation,  defendant. 
"State  of  Ohio,  Muskingum  County,  ss. 

"H.  L.  Dillon  upon  his  oath  says  that  the  de- 
fendant, the  Carlisle  Garment  Company,  is  a  for- 
eign corporation,  and  non-resident  of  the  state  of 
Ohio. 

"That  he  has  filed  simultaneously  herewith,  his 
petition  praying  for  judgment  in  the  sum  of  $500 
for  breach  of  contract,  for  personal  services  ren- 
dered the  defendant  company,  and  for  money  due 
and  owing  to  plaintiff;  that  said  sum  of  money  is 
just ;  that  affiant  believes  plaintiff  ought  to  recover 
thereon  the  sum  of  $500;  that  there  are  no  offsets 
or  counter-claims  to  or  against  the  same. 

"H.  L.  Dillon. 

"Subscribed  in  my  presence  and  sworn  to  before 
me  this  23d  day  of  April,  A.  D.  1914. 

"Leroy  H.  Talley, 
''Clerk  of  Courts/' 

The  plaintiff  in  error  maintains  that  the  affidavit 
is  not  only  sufficient  in  law,  but  insists  that  the  de- 
fendant has  submitted  itself  to  the  jurisdiction  of 
the  court  by  appearing  therein  by  counsel,  and  has 
thereby  waived  any  defect  in  the  affidavit  and  sub- 
mitted itself  to  the  jurisdiction  of  the  court. 

A  reviewing  court  in  all  proceedings  in  error 
must  rely  wholly  and  entirely  upon  the  record  as 
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presented  in  each  case.  We  find  nowhere  in  the 
record  any  appearance  of  the  defendant  save  and 
except  to  file  a  motion  to  set  aside  service  by  a  pre- 
tended publication.  The  motion  contained  the  fol- 
lowing: 

''Now  comes  the  defendant  and  appearing  for  the 
purpose  of  this  motioti  only,  and  disclaiming  any 
intention  to  enter  its  appearance  in  this  cause, 
moves  the  court  to  set  aside  the  pretended  service 
of  summons  by  publication  in  this  cause,  and  that 
the  same  be  held  for  naught  for  the  following 
reasons:     *    *    */' 

The  motion  simply  challenged  the  jurisdiction  of 
the  court  over  the  person  of  the  defendant,  and  in 
no  way  entered  its  appearance  in  the  action.  The 
defendant  had  a  fight  to  do  this,  and  in  so  doing 
it  did  not  enter  its  appearance  in  said  action,  be- 
cause the  motion  was  filed  for  the  sole  and  only 
purpose  of  questioning  the  jurisdiction  of  the  court 
over  its  person. 

This  doctrine  is  well  established  in  the  case  of 
Long  v.  Newhouse  et  ah,  57  Ohio  St.,  pages  368  and 
369,  wherein  Judge  Minshall  says : 

"If  a  party  may  at  the  same  time  invoke  the 
jurisdiction  of  a  court  on  the  merits  of  an  action, 
and  deny  its  jurisdiction  over  his  person,  it  would 
work  great  injustice.  He  could,  under  such  prac- 
tice, if  the  judgment  on  the  merits,  is  in  his  favor, 
avail  himself  of  it  as  a  bar  to  another  action,  but 
if  it  should  be  against  him,  he  could  set  it  aside  for 
want  of  jurisdiction  of  his  person.  Hence  it  is  said, 
that,  Tf  a  party  wishes  to  insist  upon  the  objection 
that  he  is  not  in  court,  he  must  keep  out  for  all  pur- 
poses except  to  make  that  objection.'  '* 
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It  will  be  noticed  that  in  the  case  at  bar  the  de- 
fendant availed  itself  of  the  first  opportunity  to 
question  the  jurisdiction  of  the  court  over  its  per- 
son, and  thereby  in  no  way  entered  its  appearance 
in  the  case. 

So  far  as  disclosed  by  the  record,  that  was  the 
only  time  the  defendant  appeared  in  court  in  the 
case  at  bar,  and  therefore  we  do  not  think  it  can 
be  justly  claimed  that  the  defendant  submitted  it- 
self to  the  jurisdiction  of  the  court.  If  the  state- 
ments in  reference  to  what  occurred  in  the  court 
below,  as  to  the  defendant  filing  other  motions  or 
otherwise  appearing  in  the  case,  as  suggested  by 
counsel  for  plaintiff  in  error,  appeared  in  the  rec- 
ord, then  the  conclusion  of  this  court  might  be 
otherwise ;  but,  as  we  have  already  said,  this  court 
is  bound  by  the  record,  and  cannot  go  outside  of  it 
in  passing  upon  the  question  involved  in  this  action. 
We  are  bound  by  the  record  and  must  adhere 
thereto. 

Is  the  affidavit  defective?  We  think  it  is.  We 
are  of  the  opinion  that  the  claim  of  counsel  for 
plaintiff  in  error,  that  there  are  two  grounds  set 
forth  in  the  affidavit  for  attachment,  is  not  well 
taken,  for  the  reason  that  the  plain  language  of  the 
affidavit  discloses  there  is  but  one  ground,  to-wit,  a 
foreign  corporation. 

Counsel  for  plaintiff  in  error  seem  to  rely  upon 
the  case  of  Rosenham  Co.  v.  Cohen  &  Mack,  13  C 
C,  N.  S.,  102,  32  C.  C,  637,  but  we  do  not  see  how 
that  case  is  applicable,  because  it  relates  to  cases 
in  attachment  before  justices  of  the  peace  and  cer- 
tainly has  no  bearing  on  the  case  at  bar. 
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We  are  of  opinion  that  the  affidavit  for  attach- 
ment in  the  present  case  is  clearly  defective,  and  is 
not  sufficient  in  law,  because  it  does  not  negative 
the  exceptions  provided  in  the  statute  [Section 
1 1819,  General  Code] ,  and  we  need  but  cite  the  case 
of  The  Leavitt  &  Milroy  Co.  v.  Rosenberg  Bros.  & 
Co.,  83  Ohio  St.,  page  230,  in  support  of  this  posi- 
tion. 

We  find  no  error  in  the  record  prejudicial  to  the 
rights  of  plaintiff  in  error,  and  therefore  the  judg- 
ment of  the  common  pleas  court  should  be  and  the 
same  hereby  is  affirmed. 

4 

Judgment  affirmed. 


Shields  and  Powell,  J  J.,  concur. 


McCrea  v.  McCrea. 

Wills  —  Devise  to  son  during  lifetime — Then  to  his  heirs  in  fee 
simple  —  Remainder  vests,  when — "Children**  and  "heirs  of  the 
body"  not  synonymous,  when. 

In  a  devise  to  my  son  George  "during  his  natural  lifetime  only,  and 
at  his  death  to  the  heirs  of  his  body  in  fee  simple/'  the  words 
"in  fee  simple"  are  inconsistent  with  the  preceding  limitation 
"to  the  heirs  of  his  body"  and  have  the  effect  of  enlarging  the 
grant  to  one  of  fee  simple  in  the  heirs  of  the  body  of  George, 
who  therefore  take  by  purchase,  the  estate  in  remainder  be- 
coming operative  after  the  death  of  George  and  when  his  heirs 
are  ascertainable. 

(Decided  June  8,  1915.) 

Error:     Court    of    Appeals    for    Champaign 
county. 
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Mr.  J.  E.  Bowman,  for  plaintiff  in  error. 
Mr.  L.  D.  Johnson  and  Messrs.  Deaton  &  Bodey, 
for  defendant  in  error. 

Allread,  J.  This  action  involves  a  construction 
of  the  following  clause  of  the  will  of  Wallace 
McCrea : 

**A11  the  rest  and  residue  of  said  real  estate  now 
owned  by  me,  the  same  being  about  148  acres,  I  be- 
queath to  my  son,  George  McCrea,  during  his  nat- 
ural lifetime  only,  and  at  his  death  to  the  heirs  of 
his  body  in  fee  simple.  The  above  bequest  of  a  life 
estate  to  my  son,  George  McCrea,  in  the  148  acres 
of  land  is  subject  to  the  further  provision  that  he 
is  to  pay  to  my  granddaughter,  Belle  Pratt,  the  sum 
of  $650.00  in  one  and  two  years  after  my  death." 

George  McCrea,  to  whom  the  life  estate  was  de- 
vised, survived  the  testator.  George  had  two  chil- 
dren, John  and  Mary,  both  of  whom  were  living 
when  the  will  was  executed  and  both  of  whom  sur- 
vived the  testator. 

Mary  died  in  the  lifetime  of  her  father,  unmar- 
ried and  without  issue,  but  leaving  a  will  devising 
her  estate  to  her  mother,  Hester  A.  McCrea. 

John  survived  the  father  and  claims  the  whole 
estate  as  "heir." 

Hester  claims  one-half  of  the  estate  under  the  de- 
vise from  Mary,  upon  the  theory  that  Mary  had  a 
vested  interest. 

The  case  presents  a  very  interesting  question  and 
has  been  fully  and  ably  presented  by  counsel  both 
orally  and  in  written  briefs. 

We  have  quoted  the  devise  at  large  because  of 
the  provision  charging  George  with  a  certain  pay- 
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ment  to  Belle  Pratt,  the  representative  of  a  deceased 
daughter  of  the  testator.  This  charge  was,  how- 
ever, only  against  George,  and  while  it  might  tend 
to  enlarge  his  estate  in  case  the  provisions  were 
doubtful,  we  do  not  see  how  it  could  affect  the 
remainder. 

We  think,  therefore,  the  final  construction  of  the 
will  rests  upon  the  following  words: 

"I  bequeath  to  my  son,  George  McCrea,  during 
his  natural  lifetime  only,  and  at  his  death  to  the 
heirs  of  his  body  in  fee  simple." 

Counsel  for  Hester  A.  McCrea,  plaintiff  in  error, 
contends  that  the  words  "heirs  of  his  body  in  fee 
simple"  create  a  vested  remainder  in  fee  in  the  chil- 
dren of  George. 

The  effect  to  be  given  the  words  "in  fee  simple" 
is  the  turning  point,  for  without  such  added  words 
the  term  "heirs  of  his  body"  would  be  easy  of  defini- 
tion. Upon  examination  of  authorities  we  find  that 
the  proposition  is  generally  accepted  that  in  a  devise 
to  "heirs"  or  "heirs  of  the  body,"  where  there  are 
superadded  words  creating  a  fresh  limitation,  the 
"heirs"  take  not  by  way  of  limitation,  but  by  way 
of  purchase.  The  superadded  words  in  such  case 
indicate  an  intention  not  to  use  "heirs  of  the  body" 
as  words  of  limitation,  but,  in  the  language  of 
Swayne,  J.,  in  Daniel  v.  Whartenby,  17  Wall.,  639, 
647,  to  make  the  issue  "the  springhead  of  a  new  and 
independent  stream  of  descents." 

In  our  own  state  the  superadded  words,  to  have 
such  effect,  must  be  wholly  inconsistent  with  the 
preceding  limitation  "heirs  of  the  body."  The  use 
of  the  words  "heirs  and  assigns"  is  not  sufficient. 
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See  Harkness  v.  Corning,  24  Ohio  St.,  416,  425, 
and  authorities  cited. 

Still,  we  believe  that  the  words  "in  fee  simple" 
are  broader  than  the  general  words  *'heirs  and  as- 
signs" and  are  inconsistent  with  the  preceding 
limitation  *'to  the  heirs  of  his  body,"  and  have  the 
effect  of  enlarging  the  grant  to  one  of  fee  simple 
in  the  "heirs  of  the  body"  of  George  McCrea,  who 
therefore,  take  by  purchase.  Timanus  et  al.  v. 
Dugan  et  al.,  46  Md.,  402;  Boy  kin  v.  Ancrum,  28 
S.  C,  486;  Stephenson  v.  Hagan,l5  B.  Mon.  (Ky.), 
282;  Read  v.  Fogg,  60  Me.,  479;  4  Kent  Com.,  221 ; 
DeVaughn  v.  Hutchinson,  165  U.  S.,  566;  Tanner 
v.  Livingston,  12  Wend.  (N.  Y.),  83;  Heard  v. 
Horton,  1  Den.  (N.  Y.),  165. 

We  conclude,  therefore,  that  the  words  "heirs  of 
his  body,"  as  employed  in  the  creation  of  the  re- 
mainder, are  used  as  words  of  purchase  and  are 
mere  designatio  personarum. 

It  does  not,  however,  follow  as  a  necessary  result 
that  "heirs  of  the  body"  means  the  children  living 
at  the  testator's  death.  This  becomes  a  question  of 
construction.  We  must,  therefore,  look  to  the  pro- 
visions of  the  will  to  determine  whether  the  testator 
meant  "children"  in  its  broad  sense  or  whether  he 
meant  "heirs"  in  a  legal  sense. 

Counsel  for  plaintiff  in  error  rely  upon  the  case 
of  Linton  v.  Laycock  et  al,  33  Ohio  St.,  128,  but  it 
will  be  observed  that  in  that  case  the  court  had 
before  it  a  devise  to  "children"  and  not  a  devise  to 
"heirs  of  the  body."  There  is  a  vital  difference  be- 
tween the  word  "children"  and  the  words  "heirs  of 
the  body."  When  a  testator  refers  to  "children^' 
he  is  presumed  to  contemplate  those  who  stand  in 
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that  relation  at  the  time  when  the  will  takes  effect. 
The  term  children  includes  the  offspring  of  living 
as  well  as  deceased  parents.  The  word  "heirs"  in 
a  legal  sense,  and  prima  facie  in  popular  accepta- 
tion, means  the  legal  representatives  of  a  deceased 
ancestor.  The  term  "heirs"  is  a  technical  word  and 
carries  its  legal  acceptation  unless  a  different  inten- 
tion appears  from  other  parts  of  the  will. 

When,  therefore,  the  testator  in  the  case  at  bar 
used  the  words  "heirs  of  his  body"  he  is  presumed 
to  have  intended  those  who  would  stand  in  that  re- 
lationship at  the  death  of  his  son,  George  McCrea, 
for  the  maxim  ''nemo  est  haeres  viventis"  would 
control. 

In  the  cases  of  Bunnell  v.  Evans  et  al.,  26  Ohio 
St.,  409;  King  et  al,  v.  Beck,  Admr.,  15  Ohio,  559, 
and  Poor  et  al.  v.  Hart,  1 1  N.  P.,  N.  S.,  49  (affirmed 
Hart  V.  Poor  et  al.,  84  Ohio  St.,  489),  the  word 
"heirs"  was  held  to  mean  "children"  because  of 
other  references  in  the  wills  indicating  such  inten- 
tion. It  was,  however,  remarked  by  Read,  J.,  in  the 
case  of  King  et  al.  v.  Beck,  Admr.,  in  respect  to  the 
meaning  of  the  word  "heir,"  that  "A  mere  pre- 
sumed intention  will  not  control  its  legal  significa- 
tion and  operation." 

Reference  is  also  made  by  counsel  for  plaintiff 
in  error  to  the  case  of  Kuster  v.  Yeoman,  32  C.  C, 
476,  in  which  the  remainder  was  devised  to  the  law- 
ful heirs  of  a  person  living  and  in  which  the  word 
"heirs"  was  held  synonymous  with  children.  In 
that  case,  however,  it  was  apparent  from  the  will 
that  the  estate  might  have  vested  in  these  so-called 
heirs  prior  to  the  death  of  their  father,  so  that  the 
testator  must  evidently  have  intended  to  use  the 
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word  "heirs"  in  the  place  of  ^'children/'  Here  the 
estate  in  remainder  was  intended  to  become  opera- 
tive after  the  death  of  George  and  when  his  heirs 
were  ascertainable.  The  language  employed  is  en- 
tirely reconcilable  with  the  view  that  the  testator 
meant  to  use  the  word  "heirs"  as  applying  to  those 
who  would  stand  in  that  relation  at  the  death  of 
George. 

While  it  may  be  that  the  word  "heirs"  is  some- 
times used  by  laymen  as  synonymous  with  "chil- 
dren," yet  such  use  of  the  word  is  not  so  general 
as  to  affect  its  prima  facie  meaning.  Besides  it 
appears  that  this  will  was  drawn  by  a  lawyer,  or  at 
least  by  some  one  familiar  with  legal  phrases,  and 
this  adds  to  the  force  of  the  presumed  intention  of 
the  testator  that  the  word  "heirs"  was  used  in  a 
technical  or  legal  sense.  ^^^ 

In  the  case  of  Read  v.  Fogg/}mpra,  Appleton,  C. 
J.,  makes  the  following  observation,  which  is  quite 
pertinent  here : 

"By  the  terms  of  the  deed,  a  life-estate  is  given 
to  Margaret  Read.  *  After  her  decease'  the  re- 
mainder goes  *to  her  legal  heirs.'  No  one  is  the 
heir  of  the  living.  The  heirs  are  those  who  shall 
be  such  at  the  decease  of  the  person  holding  the 
life  estate.  They  may  be  different  individuals  at 
different  periods  of  time  during  the  continuance  of 
the  intermediate  estate,  as  they  were  in  the  case 
under  consideration.  The  remainder,  therefore,  is 
contingent.  The  fee  vests  when  the  contingency 
ceases." 

Chancellor  Kent,  in  his  Commentaries  (Vol.  4, 
page  208),  classifies  remainders,  contingent  or  du- 
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bious  as  to  the  persons  who  are  to  take,  as  fol- 
lows: 

"The  fourth  class  of  contingent  remainders  is 
where  the  person  to  whom  the  remainder  is  limited 
is  not  ascertained,  or  not  in  being.  As  in  the  case 
of  the  limitation  to  two  persons  for  life,  remainder 
to  the  survivor  of  them;  or  in  the  case  of  a  lease 
to  A.  for  life,  remainder  to  the  right  heirs  of  B. 
then  living.  B.  cannot  have  heirs  while  living,  and 
if  he  should  not  die  until  after  A.,  the  remainder  is 
gone,  because  the  particular  estate  failed  before 
the  remainder  could  vest." 

We  think,  however,  that  the  principle  underlying 
the  recent  case  of  Barr  v.  Denney  et  al.,  79  Ohio 
St.,  358,  as  announced  in  the  opinion,  is  conclusive 
of  the  case  at  bar. 

It  is  true  that  the  case  of  Barr  v.  Denney  et  al., 
like  the  cases  of  Sinton  v.  Boyd,  19  Ohio  St.,  30, 
and  Richey,  Exr.,  et  al.  v.  Johnson  et  al.,  30  Ohio 
St.,  288,  was  one  where  there  was  no  grant  except 
as  implied  in  a  direction  to  distribute,  yet  the  im- 
plied devise  was  merely  an  indication  of  testa- 
mentary intention.  The  intention  to  defer  the  vest- 
ing of  the  estate  because  of  uncertainty  as  to  the 
devisees  may  appear  as  clearly  where  the  testator 
grants  the  remainder  to  persons  whose  identity 
is  uncertain  or  dubious  and  capable  of  ascertain- 
ment only  at  a  future  time  and  upon  the  happening 
of  a  future  event.  Davis,  J.,  in  Barr  v.  Denney 
et  al.,  says: 

"But  if  there  is  a  gift  over  in  futuro  after  the 
expiration  of  an  intermediate  estate,  not  to  specified 
individuals  or  to  a  definite  class,  but  to  persons  not 
ascertained  or  not  in  being  at  the  time  of  the  be- 
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quest,  the  legacy  is  contingent  and  does  not  vest 
until  the  time  of  distribution/' 

Additional  importance  may  be  drawn  from  the 
reference  of  Davis,  J.,  in  the  same  opinion,  to  the 
case  of  Bigley  v.  Watson,  98  Tenn.,  353,  358,  cited 
with  approval  in  Forrest  v.  Porch,  100  Tenn.,  391, 
where  a  devise  of  realty  to  a  widow  for  life  and 
at  her  death  to  the  testator's  heirs  was  held  to  create 
a  contingent  remainder,  the  fee  going  to  such  per- 
sons only  as  answered  to  the  description  of  heirs 
at  law  of  the  testator  at  the  widow's  death.  Judge 
Davis,  at  page  369,  quotes  the  following  from  the 
Forrest  case: 

"The  remainder  was  contingent,  because  the 
testator  obviously  intended  the  land  to  be  divided 
at  the  death  of  his  widow  among  such  persons  as 
should  then  sustain  to  him  the  relation  of  heirs  at 
law.  The  remaindermen  are  to  be  ascertained  not 
at  his  death,  but  at  the  death  of  his  widow,  the  life 
tenant;  and  they  are  to  be  such  persons  as  would 
at  that  time  be  his  'heirs  at  law.'  At  his  death,  when 
the  will  took  effect,  those  persons  were  'dubious 
and  uncertain;'  therefore  the  remainder  must  be 
contingent." 

See  also  Weston  v.  Weston,  38  Ohio  St.,  473,  and 
Lisle  V.  Miller  et  al.,  21  C.  C,  N.  S.,  317,  35  C.  C, 
127. 

The  case  of  Heard  v.  Norton,  supra,  may  be 
classed  with  Kuster  v.  Yeoman,  supra,  but  at  any 
rate  the  opinion  in  Barr  v.  Denney  et  aL  should 
prevail. 

We  therefore  reach  the  conclusion  that  although 
the  words  "heirs  of  his  body  in  fee  simple,"  as  ap- 
pearing in  the  will  under  consideration,  are  held  to 
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be  words  of  purchase,  yet  they  were  intended  to 
apply  to  those  who  an'swered  that  description  at 
the  death  of  George,  and  that  the  remainder  was 
contingent  and  did  not  vest  until  the  death  of 
George.  John,  therefore,  being  the  only  person  who 
answered  the  description  of  "heirs"  at  the  time  the 
estate  vested,  takes  the  entire  estate. 

It  therefore  follows  that  the  judgment  of  the 
court  of  common  pleas  should  be  affirmed. 

Judgment  affirmed. 

Ferneding  and  Kunkle,  JJ.,  concur. 


Shuey  et  al.  v.  Fink. 

Will  contest  —  Evidence  —  Capacity  of  testator — Opinion  of  wit* 
ness  incompetent,  when. 

In  an  action  to  set  aside  a  will,  the  question  of  the  mental  capacity 
of  the  testator  is  for  the  jury,  and  it  is  error  to  permit  a  ques- 
tion to  be  answered  which  calls  for  the  opinion  of  the  witness 
as  to  whether  the  testator  was  capable  of  making  a  will. 

(Decided  November  19,  1915.) 

Error:     Court    of    Appeals    for    Muskingum 
county. 

Mr.  J.  H,  Whartenby  and  Mr.  H.  E.  Buker,  for 
plaintiffs  in  error. 

Mr.  P.  H.  Tannehill,  for  defendant  in  error. 

HoucK,  J.     The   defendant   in   error,    Dellard 
Fink,  brought  suit  in  the  common  pleas  court  of 
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Muskingum  county,  Ohio,  alleging  in  his  petition 
that  a  certain  paper  writing,  which  had  been  ad- 
mitted to  probate  in  said  county  as  the  last  will  and 
testament  of  Jacob  Fink,  deceased,  was  not  his  valid 
last  will  and  testament,  because  at  the  time  of  the 
signing  of  the  same  the  said  Jacob  Fink  was  not  of 
sound  mind  and  competent  to  make  a  will. 

The  cause  was  submitted  to  a  jury,  a  verdict  was 
rendered  finding  that  the  paper  writing  was  not  the 
last  will  and  testament  of  said  Jacob  Fink,  and 
judgment  was  entered  on  the  verdict.  The  plain- 
tiffs in  error,  Ella  Shuey  and  others,  defendants 
below,  prosecute  error  to  this  court,  seeking  a  re- 
versal of  the  judgment  below,  and  setting  forth  in 
their  petition  in  error  several  grounds  of  alleged 
error ;  but  we  think,  for  a  proper  determination  of 
this  case,  it  is  only  necessary  to  refer  to  one  of  the 
alleged  errors,  to-wit.  Did  the  court  err  in  admitting 
certain  testimony  offered  by  plaintiff  below  over  the 
objection  of  the  defendants  below,  and,  if  so,  was  it 
prejudicial  to  the  rights  of  said  plaintiffs  in  error  ? 

The  testimony  complained  of  is  that  of  Laura 
Fink,  who  testified,  in  part,  as  follows : 

"Q.  Now,  Mrs.  Fink,  basing  your  opinion  upon 
what  you  saw  there  daily  of  the  old  man,  and 
particularly  from  the  time  of  his  sick  spell  in  the 
spring  or  summer  of  1912,  and  before  the  time  the 
will  was  signed,  December  12,  1912,  basing  your 
opinion  upon  the  matters  you  have  heretofore  testi- 
fied about,  what  is  the  opinion  that  you  have 
formed  as  to  whether  or  not  Mr.  Fink  was  capable 
of  planning  and  executing  such  a  paper  as  here 
offered  as  his  will  ? 
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"(Objection  by  counsel  for  defendant;  sus- 
tained.) 

"Q.  I  will  change  the  question.  Whether  or 
not  he  was  competent  to  execute  a  will? 

"(Objection  by  counsel  for  defendant.) 

"Q.     I  insist.    To  execute  or  make  a  will. 

"(Objection  sustained.) 

"Q.  Basing  your  opinion  upon  what  you  have 
testified  to,  and  from  your  knowledge  and  daily 
observations  of  the  old  gentleman  at  the  time  this 
will  was  made,  what  would  you  say  as  to  whether 
or  not  his  mind  was  clear  ? 

"(Objection  by  counsel  for  defendant;  over- 
ruled; exceptions.) 

"Q.  I  will  change  the  question.  Keeping  in 
mind  what  you  observed  as  to  the  old  gentleman 
there,  in  your  observation  of  him  daily,  as  you  have 
already  detailed  and  testified  about  here,  have  you 
an  opinion  as  to  whether  or  not  he  was  competent 
to  make  a  will? 

"(Objection  by  counsel  for  defendant;  sus- 
tained.) 

"Q.  Mrs.  Fink,  I  want  to  put  this  question  to 
you :  Basing  your  opinion  upon  what  you  observed 
as  to  the  condition  of  the  old  man  and  upon  what 
you  have  already  testified  to,  do  you  think  that  Mr. 
Fink  had  the  mental  capacity  to  comprehend  the 
nature  of  the  act  he  was  performing,  the  extent  of 
his  property  of  which  he  was  disposing,  a  realiza- 
tion of  the  relation  which  he  held  to  those  who  had 
claims  upon  him,  and  an  ability  to  make  a  rational 
selection  among  them?" 

This  last-quoted  question  was  objected  to  by 
counsel  for  the  defendant,  and  the  objection  was 
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sustained  by  the  court,  but  after  some  preliminary 
questions  in  explanation  of  this  question  counsel 
renewed  the  question  and  the  witness  was  permitted 
to  answer,  and  her  answer  was,  "I  don't  think  he 
knowed/* 

Keeping  in  view  the  questions  that  precede  the 
last  one,  the  answers  sought  to  be  obtained  by  them, 
and  the  question  to  be  determined  by  the  jury  under 
the  issue  raised  in  the  case  at  bar,  we  are  of  opinion 
that  the  court  erred  in  permitting  the  answer  to  the 
last   question   quoted   above   to  go   to   the  jury. 

Whether  or  not  Jacob  Fink  was  of  sound  mind 
and  memory  and  possessed  of  mental  capacity  suf- 
ficient to  make  a  will  was  a  question  for  the  jury 
to  determine,  under  proper  evidence;  it  was  not  for 
the  witness  to  determine  that  he  was  or  was  not  so 
qualified.  We  think  the  question  was  not  a  proper 
one,  and  that  the  answer  thereto  should  have  been 
excluded  from  the  jury.  The  question  referred  to 
inquired  for  the  witness's  knowledge  of  the  men- 
tality required  to  make  a  will.  The  jury  was  im- 
paneled to  try  and  determine  whether  or  not  Jacob 
Fink  was  of  sound  mind,  or  whether  or  not  he  pos- 
sessed mental  capacity,  at  the  time  the  alleged  paper 
writing  was  executed,  sufficient  to  make  a  will ;  and 
that  question  was  not  to  be  determined  by  the 
opinion  of  the  witness. 

The  question  referred  to  contains  this  language: 
"Do  you  think  that  Mr.  Fink  had  the  mental  ca- 
pacity to  comprehend  the  nature  of  the  act  he  was 
performing?"  This  certainly  referred  to  the  act 
of  making  a  will.  That  was  the  question  to  be  sub- 
mitted to  the  jury,  and  it  was  the  duty  of  the  jury 
and  not  the  witness  to  determine  this  fact    The 


Digitized  by 


Google 


Ohio  Appellate  Reports.  363 

App.]  Shuey  et  al.  v.  Fink. 

question  called  upon  the  witness,  not  in  so  many 
words,  but  in  the  plain  meaning  and  import  of  the 
words  used  in  the  question,  to  state  what  her 
opinion  was  as  to  the  capacity  of  the  testator  to 
make  a  will.  This  branch  of  the  inquiry  involved 
a  question  of  law  and  fact,  and,  to  the  extent  that 
capacity  was  involved  in  the  issue,  was  the  very 
question  to  be  determined  by  the  jury.  The  ques- 
tion furthermore  assumed  that  the  witness  knew  the 
degree  of  capacity  which  the  law  required  for  the 
performance  of  the  act  of  executing  a  will. 

Taking  this  view  of  the  case,  and  finding  error 
in  the  record,  as  hereinbefore  indicated,  prejudicial 
to  the  rights  of  the  plaintiffs  in  error,  we  think  the 
judgment  of  the  common  pleas  court  should  be  re- 
versed, and  therefore  the  judgment  is  reversed  and 
the  cause  remanded  to  the  common  pleas  court  for 
a  new  trial. 

Judgment  reversed,  and  cause  remanded. 

Shields  and  Powell,  JJ.,  concur. 
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Trial  practice  --  Motions  for  directed  verdict  —  By  both  plaintiff 
and  defendant  —  Not  a  submission  of  cause  to  court,  when. 

When,  on  the  trial  of  an  action  to  a  jury,  a  motion  for  a  directed 
verdict  is  made  by  the  defendant  at  the  close  of  plaintiff's  evi- 
dence, and  the  ptaiotiff  joins  in  said  motion,  asking  for  a  di- 
rected verdict  in  favor  of  the  plaintiff,  such  motion  by  the 
plaintiff  is  not  a  submission  of  the  cause  to  the  court,  and  it 
is  error  for  the  court  to  sustain  the  same  and  to  direct  a  ver- 
dict in  plaintiff's  favor,  unless  the  defendant  has  dedined  to 
offer  any  evidence  and  has  rested  his  case.  A  motion  by  the 
plaintiff  for  a  directed  verdict  acts  as  a  submission  of  the 
entire  case,  only  when  it  is  made  at  the  dose  of  all  the  tes- 
timony. 

(Dedded  December  4,  1916.) 

Error  :     Court  of  Appeals  for  Stark  county. 

Mr,  Walter  S.  Ruff,  city  solicitor,  for  plaintiff  in 
error. 

Messrs,  Webber  &  Turner,  for  defendant  in 
error. 

Powell,  J.  The  defendant  in  error,  Walter 
Pryke,  recovered  a  judgment  against  the  city  of 
Canton  for  damages  arising  from  the  loss  of  the 
personal  services  of  his  wife,  by  reason  of  the  negli- 
gence of  said  city  in  the  maintenance  of  its  streets 
and  street-crossings.  Said  judgment  is  brought 
into  this  court  by  petition  in  error  for  review.  The 
question  presented  to  us  for  adjudication  is  one  of 
procedure,  and  not  one  arising  out  of  the  merits 
of  the  case. 

The  record  shows  that  the  case  was  on  trial  in 
the  court  of  common  pleas.    The  plaintiff,  Pryke, 
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offered  his  testimony  and  rested  his  case.  The  de- 
fendant, the  city  of  Canton,  then  moved  for  a  di- 
rected verdict  in  its  favor.  Whereupon  the  plain- 
tiff joined  in  said  motion,  asking  a  directed  verdict 
in  favor  of  plaintiff.  The  court  overruled  the  mo- 
tion of  defendant,  and  sustained  the  motion  of 
plaintiff,  directing  a  verdict  in  his  favor  in  the  sum 
of  $2500,  which  verdict  was  returned  by  the  jury, 
and  judgment  thereon  entered.  Defendant  filed  a 
motion  for  a  new  trial,  which  was  overruled,  aftd 
a  bill  of  exceptions  was  taken,  containing  the  entire 
record,  and  the  same  was  filed  in  this  court  with 
the  petition  in  error. 

Did  the  court  err  in  its  action  on  said  two  motions 
for  a  directed  verdict  ? 

We  are  of  the  opinion  that  it  did. 

The  conduct  of  the  trial  of  a  cause  in  the  court  of 
common  pleas  is  provided  for  by  Sections  11447 
and  11448,  General  Code.  By  subdivision  three  of 
Section  11447  it  is  provided  as  follows: 

"3.  The  party  who  would  be  defeated,  if  no  evi- 
dence were  offered  on  either  side,  first,  must  pro- 
duce his  evidence,  and  the  adverse  party  must  then 
produce  his  evidence." 

Pursuant  to  this  direction  plaintiff  offered  all  his 
evidence  and  rested.  Defendant  then,  by  his  motion 
for  a  directed  verdict,  submitted  for  the  considera- 
tion of  the  court  the  evidence  offered  by  the  plain- 
tiff, with  the  claim  that  even  if  its  truth  were  ad- 
mitted It  would  not  make  a  case  that  would  entitle 
the  plaintiff  to  a  judgment.  The  action  of  the  de- 
fendant was  equivalent  to  a  demurrer  to  the  evi- 
dence, the  only  difference  being  in  the  legal  effect  of 
an  order  sustaining  the  same.     Formerly  on  an 
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order  sustaining  a  demurrer  to  the  evidence  a  non- 
suit was  entered,  which  did  not  bar  a  second  suit 
on  the  same  cause  of  action;  but  now  a  judgment 
entered  on  an  order  sustaining  a  motion  to  direct 
a  verdict  is  res  adjudicata  and  no  second  suit  can 
be  maintained.  Otherwise  a  motion  to  direct  a  ver- 
dict and  a  demurrer  to  the  evidence  are  one  and  the 
same  thing.  A  motion  by  the  defendant  to  direct 
a  verdict  at  the  close  of  plaintiff's  case  is  not  a  sub- 
mission of  the  defendant's  case,  and  cannot  be  made 
so  by  the  plaintiff's  joining  in  such  motion.  He 
had  nothing  to  submit  that  was  not  already  sub- 
mitted when  he  had  offered  his  evidence  and  rested 
his  case.  His  joining  in  defendant's  motion  does 
not  change  the  nature  of  it.  It  is  still  a  motion 
testing  the  sufficiency  of  the  plaintiff's  evidence,  and 
is  in  no  wise  a  submission  of  defendant's  case.  It 
is  said,  however,  that  the  record  does  not  show  any 
prejudicial  error  in  the  action  of  the  court;  that 
the  defendant  should  have  stated  what  it  intended 
to  prove  by  the  evidence  to  be  offered.  We  do  not 
subscribe  to  this  view.  The  statute  above  cited  pre- 
scribes what  the  record  should  show.  It  should 
show  that  the  plaintiff  offered  his  evidence  and 
rested;  that  a  motion  to  direct  a  verdict  was  filed  by 
the  defendant  and  overruled;  that  the  defendant 
then  offered  its  evidence,  or  refused  to  offer  any, 
as  the  case  might  be,  and  rested.  If  its  motion  to 
direct  a  verdict  was  then  renewed,  as  required  by 
law,  the  whole  case  would  be  before  the  court  and 
jury ;  and  if  then  followed  by  a  motion  by  the  plain- 
tiff for  judgment  on  the  whole  case  it  would  be  a 
submission  of  the  whole  case  to  the  court,  as  a  mat- 
ter of  law,  and  without  the  intervention  of  the  jury. 
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A  case  cannot  be  submitted  and  adjudicated  on 
the  submission  of  one  side  only.  If  at  is  submitted 
on  the  evidence,  it  must  be  submitted  on  the  whole 
evidence,  and  the  record  must  so  show.  If  on  a 
motion  for  judgment  on  the  pleadings,  it  must  be  on 
all  the  pleadings  in  the  case,  and  not  on  any  one  of 
them.  It  was  not  necessary  in  this  case  to  show 
what  the  evidence  to  be  offered  tended  to  prove.  It 
was  only  necessary  to  show  that  the  defendant  had 
evidence  to  offer,  or,  if  it  had  none  to  offer,  that  it 
rested  its  case.  This  the  record  does  not  show  and 
the  court  erred  in  directing  a  verdict  for  plaintiff, 
and  in  entering  judgment  thereon  without  such 
evidence  having  been  offered. 

It  is  strongly  contended  in  argument  that  the  de- 
fendant waived  its  right  to  have  its  case  submitted 
to  a  jury,  and  that  it  consented  to  have  its  case 
passed  on  by  the  court  or  that  the  court  should  di- 
rect such  verdict  to  be  returned  as  the  pleadings 
and  the  evidence  would  warrant. 

The  right  of  trial  by  jury  shall  ever  be  held  in- 
violate. And  if  a  party  who  is  entitled  to  a  trial 
of  his  cause  by  jury,  waives  such  right,  the  record 
ought  to  disclose  such  waiver  in  unequivocal  terms. 
What  does  this  record  disclose  that  can  be  construed 
as  a  waiver  of  a  jury  trial  and  a  submission  of  the 
same  to  the  court  without  the  intervention  of  a 
jury? 

The  record  shows  that  the  court  overruled  the 
motion  of  defendant  for  a  directed  verdict  and  sus- 
tained the  motion  of  plaintiff  for  such  verdict. 
After  this  had  been  done  counsel  for  plaintiff  said: 
"We  now  ask  that  the  case  go  to  the  jury  on  the 
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facts."  Counsel  for  defendant  said:  "We  object 
and  insist  that  this  is  not  the  correct  procedure." 
The  court  then  submitted  the  case  to  the  jury  by 
directing  it  to  return  a  verdict  for  the  plaintiff  in 
the  sum  of  $2500,  which  was  done. 

The  majority  of  this  court  do  not  think  that  this 
action  on  the  part  of  defendant  constitutes  a 
waiver  qf  any  of  its  rights.  It  was  and  is  more  of 
a  protest  to  the  action  of  the  court  in  sustaining 
plaintiff's  motion  for  a  directed  verdict.  There  re- 
mained nothing  to  submit  except  only  a  direction 
by, the  court  to  the  jury  to  retire  and  return  a  ver- 
dict in  an  amount  fixed  by  the  court. 

'The  right  of  trial  by  jury,  being  guaranteed  to 
all  our  citizens  by  the  constitution  of  the  state,  can- 
not be  invaded  or  violated  by  either  legislative  act 
or  judicial  order  or  decree."  Gibbs  v.  Village  of 
Girard,  88  Ohio  St.,  34. 

In  the  able  opinion  in  the  above  case,  at  page  47, 
the  judge  writing  the  opinion  says : 

"So  long  as  the  trial  by  jury  is  a  part  of  our 
system  of  jurisprudence  its  constitutional  integrity 
and  importance  should  be  jealously  safeguarded. 
The  right  of  trial  by  jury  should  be  as  inviolate  in 
the  working  of  our  courts  as  it  is  in  the  wording  of 
our  constitutions." 

A  majority  of  this  court  think  there  was  no 
waiver  of  any  rights  on  the  part  of  the  defendant, 
and  that  the  court  of  common  pleas  erred  in  sus- 
taining plaintiff's  motion  for  a  directed  verdict  and 
in  directing  the  jury  to  return  the  verdict  that  was 
returned. 

Said  judgment  will  therefore  be  reversed  and  the 
cause  will  be  remanded  to  the  court  of  common 
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pleas  for  a  new  trial,  and  for  such  other  proceed- 
ings as  are  authorized  by  law. 

Judgment  reversed,  and  cause  remanded.  ' 

HoucK,  J.,  concurs. 

Shields,  J.,  dissenting.  I  dissent  from  the  con- 
clusion reached  herein  by  my  associates,  basing 
such  dissent  upon  the  conclusion  stated  in  the  ma- 
jority opinion  in  respect  to  the  court  below  denying 
to  the  defendant  its  constitutional  right  of  trial  by 
jury. 

In  referring  to  the  parties  herein  they  will  be 
referred  to  in  the  same  relation  as  they  were  in 
the  action  below. 

The  proceeding  instituted  here  is  to  reverse  the 
judgment  of  the  court  of  common  pleas  rendered 
in  an  action  brought  by  the  plaintiff  to  recover 
damages  for  loss  of  the  services  of  his  wife,  Eliza- 
beth Pryke,  because  of  injuries  alleged  to  have 
been  sustained  by  her  by  tripping  and  falling  over 
a  defectively  constructed  gutter  plate  at  the  inter- 
section of  Cherry  avenue  and  Fourth  street  in  the 
city  of  Canton,  caused,  as  alleged,  by  the  negligence 
and  carelessness  of  said  city. 

An  answer  was  filed  denying  the  negligence 
charged  and  denying  all  liability  on  the  part  of  said 
city. 

Trial  was  had  and  at  the  conclusion  of  the  evi- 
dence introduced  on  behalf  of  the  plaintiff,  upon 
motions  submitted  for  a  directed  verdict  by  both 
24 
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the  plaintiff  and  defendant,  as  hereinafter  more 
particularly  set  forth,  the  trial  court  directed  the 
jury  to  return  a  verdict  for  the  plaintiff  in  the  sum 
of  $2,500,  which  was  accordingly  done  and  judg- 
ment was  entered  upon  said  verdict. 

The  petition  in  error  alleges  several  grounds  for 
the  reversal  of  said  judgment,  but  the  principal 
grounds  argued  and  relied  on  are  contained  in  what 
are  designated  as  grounds  Numbers  6  and  8,  which 
areas  follows: 

"6.  The  court  erred  in  directing  a  verdict  in 
favor  of  the  defendant  in  error  after  said  court 
had  overruled  the  motion  of  the  plaintiff  in  error 
to  direct  a  verdict  in  its  favor,  and  said  court  in 
refusing  to  permit  the  plaintiff  in  error  to  introduce 
any  testimony,  deprived  it  of  its  constitutional 
right  of  a  trial  by  jury  as  guaranteed  to  it  by  Sec- 
tion 5,  Article  I  of  the  Constitution  of  the  state  of 
Ohio. 

'*8.  There  is  further  error  in  the  record  and 
proceedings  in  this,  that  at  the  close  of  the  evidence 
offered  by  the  defendant  in  error  the  plaintiff  in 
error  having  made  a  motion  for  the  direction  of 
a  verdict  in  its  favor  and  the  court  having  then 
and  there  overruled  the  same,  and  without  giving 
the  plaintiff  in  error  any  opportunity  to  introduce 
its  testimony  in  defense  and  as  against  its  offer 
to  so  introduce  its  testimony  in  defense,  directed 
a  verdict  on  the  sole  evidence  of  the  defendant  in 
error,  to  all  of  which  the  plaintiff  in  error  then 
and  there  objected  and  protested ;  and  the  plaintiff 
in  error  says  that  thereby  the  court  deprived  the 
plaintiff  in  error  of  its  constitutional  right  of  a 
trial  by  jury  as  guaranteed  it  under  Section  5  of 
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Article  I  of  the  Constitution  of  Ohio,  and  that  the 
act  of  said  court  in  so  directing  a  verdict  in  favor 
of  the  defendant  in  error  and  refusing  to  permit 
the  plaintiff  in  error  to  present  its  evidence  to  the 
jury  for  its  consideration,  was  an  arbitrary  and  un- 
reasonable exercise  of  judicial  authority." 

It  appears  from  the  record  that  at  the  conclusion 
of  the  plaintiff's  case  the  defendant  submitted  the 
following  motion: 

"Now  comes  the  defendant  and  moves  the  court 
to  arrest  this  case  from  the  jury  and  direct  a  ver- 
dict in  favor  of  the  defendant  for  the  reason  that 
the  evidence  produced  on  the  part  of  the  plaintiff 
is  insufficient  in  law  to  sustain  the  plaintiff's  cause 
of  action,  and  for  the  further  reason  that  plaintiff 
has  not  claimed  any  actual  notice  on  the  part  of 
the  city  of  the  defective  street  and  there  is  no  evi- 
dence of  any  constructive  notice  sufficient  to  war- 
rant the  court  in  submitting  this  cause  to  the  jury." 

It  appears  that  upon  the  submission  of  the  fore- 
going motion  of  the  defendant,  the  plaintiff  like- 
wise submitted  the  following  motion : 

"Now  comes  the  plaintiff,  the  defendant  having 
moved  the  court  to  direct  a  verdict  for  the  defend- 
ant, and  joins  in  such  motion  and  asks  the  court 
to  direct  a  verdict  for  the  plaintiff." 

Here  the  record  shows  that  the  foregoing  mo- 
tions w^re  submitted.  It  was  argued  that  the  motion 
of  the  defendant  was  passed  upon  and  overruled 
by  the  trial  court  before  the  motion  of  the  plaintiff 
was  made,  and  that,  therefore,  the  two  motions 
were  not  before  the  trial  court  for  determination 
at  the  same  time.  Whatever  the  fact,  the  court  can 
only  accept  the  record  as  showing  the  proceedings 
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Upon  the  trial,  and  referring  to  the  record  we  find 
the  following  after  the  submission  of  said  motion 
for  a  verdict  by  the  defendant:  "Motion  over- 
ruled." 

After  referring  to  the  fact  that  both  the  de- 
fendant and  plaintiff  submitted  motions  for  a  di- 
rected verdict,  the  following  appears: 

"The  Court :  The  record  should  show  that  Mr. 
Turner  made  his  motion  before  the  court  over- 
ruled the  defendant's  motion.  The  fact  is  Mr. 
Turner  and  myself  spoke  at  the  same  time  and  the 
stenographer  took  my  remark  and  turned  around 
and  asked  what  Mr.  Turner  had  said  because  of 
the  fact  that  both  spoke  at  the  same  time;  Mr. 
Turner  was  right  there  and  he  was  diligent  in  the 
matter,  he  attempted  to  protect  the  rights  of  his 
client. 

"Mr.  Ruff:  The  motion  of  the  defendant  having 
been  overruled,  the  defendant,  the  City  of  Canton, 
now  offers  Miss  Tyrone  Bloomfield  as  a  witness  on 
behalf  of  said  defendant  to  give  testimony  in  its 
behalf. 

"Mr.  Turner:  I  want  the  record  to  show  that 
plaintiff's  counsel  at  this  point  interposed  and  ob- 
jected to  the  statement  made  by  counsel  for  the 
defendant,  in  view  of  the  fact  that  the  court  has 
not  passed  upon  either  of  the  motions  submitted  at 
this  time  and  the  statement  dictated  by  counsel  in 
the  record  as  a  statement  of  fact  does  not  comport 
with  the  facts. 

"The  Court:  The  objection  by  counsel  for 
plaintiff  is  well  taken  and  sustained.  At  the  con- 
clusion of  the  plaintiff's  case,  and  after  the  plaintiff 
had  rested  his  case,  counsel  for  defendant  made  the 
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motion  hereinbefore  set  forth.  The  court  had 
stepped  down  from  the  bench  to  listen  to  the  dicta- 
tion and  Mr.  Turner,  counsel  for  plaintiff,  had  also 
stepped  to  the  stenographer's  table  and  was  listen- 
ing to  the  dictation.  At  the  conclusion  of  the  dicta- 
tion Mr.  Turner  and  the  court  spoke  at  the  same 
instant.  The  court  overruling  the  motion  made  by 
the  counsel  for  the  defendant  and  Mr.  Turner  mak- 
ing a  motion  to  the  effect  that  the  case  should  be 
taken  from  the  jury  and  a  verdict  directed  in  favor 
of  the  plaintiff.  The  record  should  show  that  im- 
mediately following  the  motion  by  counsel  for  de- 
fendant the  motion  was  made  by  Turner  as  counsel 
for  the  plaintiff. 

"And  the  court  coming  now  to  pass  upon  the  mo- 
tions made  by  the  respective  counsel  overrules  the 
motion  made  by  counsel  for  the  defendant  and  sus- 
tains the  motion  made  by  counsel  for  the  plaintiff, 
to  which  ruling  of  the  court  counsel  for  defendant 
excepts. 

"Counsel  for  plaintiff:  We  now  ask  that  the 
case  go  to  the  jury  on  the  facts. 

"Counsel  for  defendant:  We  object  and  insist 
that  this  is  not  the  correct  procedure. 

"Court :  Inasmuch  as  it  is  a  question  of  the  case 
to  be  submitted  to  the  jury,  I  think  under  the  88th 
Ohio  State  the  court  has  no  alternative  in  the  matter 
and  must  submit  the  case  to  the  jury,  which  it  will 
do. 

"Gentlemen  of  the  jury:  Motions  have  been 
made  in  this  case  in  such  a  way  and  to  such  an 
extent  that  it  has  become  the  duty  of  the  court  to 
direct  you  in  your  finding  in  this  case.  It  is  the 
duty  of  the  court  and  I  now  direct  you  that  you 
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shall  return  a  verdict  for  the  plaintiff  in  this  case 
and  in  the  sum  of  $2,500.  You  may  retire  and  you 
may  return  a  verdict  for  that  amount. 

"Now  comes  the  defendant  and  excepts  to  the 
court  directing  a  verdict  in  favor  of  the  plaintiff 
in  the  sum  of  $2,500.'' 

Upon  the  foregoing  record,  did  the  court  err 
in  directing  a  verdict  for  the  plaintiff? 

Courts  have  full  control  of  their  records,  and 
while  it  is  apparent  that  some  confusion  arose  due 
to  the  fact  that  both  the  court  and  counsel  were 
talking  at  the  same  time  after  the  submission  of 
said  motions  for  a  directed  verdict,  there  is  no  room 
for  doubt,  as  shown  by  the  record,  that  said  motions 
were  submitted  to  the  court  before  either  was  passed 
upon. 

The  statute  plainly  regulates  the  method  of  pro- 
cedure of  trials.  Here  it  appears  that  after  the 
plaintiff  had  submitted  his  case  motions  were  made 
by  both  the  defendant  and  the  plaintiff  for  a  di- 
rected verdict.  While  recognizing  the  distinction 
between  a  nonsuit  under  the  former  code  practice 
and  the  legal  effect  of  a  directed  verdict  upon  the 
present  code  provision,  the  question  arises  upon  the 
record  as  to  what  additional  legal  right,  if  any, 
the  plaintiff  acquired  by  the  submission  of  his  mo- 
tion for  a  directed  verdict  in  connection  with  that 
of  the  defendant.  The  plaintiff's  case  was  then 
already  made  and  it  would  seem  that  the  submis- 
sion of  said  motion  in  no  wise  changed  the  situation. 
The  question  and  the  only  question  before  the  trial 
court  was  on  the  sufficiency  of  the  evidence  intro- 
duced upon  the  part  of  the  plaintiff  to  make  his  case 
under  his  petition,  as  raised  by  the  defendant's  mo- 
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tion  to  direct  a  verdict  in  favor  of  the  defendant 
on  the  ground  **that  the  evidence  produced  on  the 
part  of  the  plaintiff  is  insufficient  in  law  to  sustain 
the  plaintiff's  cause  of  action/' 

If  the  record  stopped  here  I  would  say  that  this 
action  of  the  trial  court  in  undertaking  to  render 
judgment  on  the  motion  of  the  plaintiff  as  the  case 
then  stood  was  not  only  irregular,  but  erroneous, 
for  I  am  not  fully  persuaded  that  the  trial  court, 
under  the  authorities  presented,  was  authorized  to 
enter  a  judgment  in  the  case  until  after  all  the  evi- 
dence had  been  presented  upon  the  part  of  both 
the  plaintiff  and  the  defendant,  or  until  full  op- 
portunity had  been  offered  the  defendant  to  present 
its  defense,  unless  such  right  was  waived,  in  which 
event  such  waiver  would  be  deemed  a  submission 
to  the  court  of  the  questions  of  law  and  fact  in- 
volved. 

That  the  defendant  had  the  constitutional  right 
to  have  its  rights  passed  upon  by  a  jury  admits  of 
no  question,  but  it  is  claimed  that  this  right  was 
waived  by  the  defendant  in  refusing  to  introduce 
any  evidence  after  the  trial  court  held  against  it  on 
its  motion  for  a  directed  verdict.  True,  it  may  be 
said  that  the  court  had  then  already  sustained  a 
motion  for  a  directed  verdict  on  behalf  of  the  plain- 
tiff, who,  as  already  stated,  was  called  upon  to  sus- 
tain the  allegations  of  his  petition,  which  action  of 
the  court  was  of  itself  harmless;  but  after  the  dis- 
pute between  the  court  and  counsel  over  the  state- 
ments of  the  record  was  settled,  as  appears  by  the 
record,  with  the  right  reserved  to  the  defendant  to 
make  its  defense  upon  the  merits  of  the  case,  was 
not  the  opportunity  then  expressly  offered  to  the 


Digitized  by 


Google 


376  Ohio  Appellate  Reports. 

Robinson  v.  McDonald  et  al.  [5  Ohio 

defendant  to  make  such  defense,  and  such  oppor- 
tunity declined?  Under  this  record  I  am  of  the 
opinion  that  the  constitutional  right  of  the  defend- 
ant to  have  the  merits  of  its  case  passed  upon  by  a 
jury  was  not  denied,  but  that  such  right  was  ex- 
pressly waived  by  the  defendant's  own  voluntary 
act ;  and  having  waived  it,  the  court  under  the  law 
then  became  invested  with  the  functions  of  a  jury 
and  passed  on  the  evidence  and  directed  a  verdict, 
which  was  accordingly  rendered  by  the  jury. 

For  the  foregoing  reasons  I  do  not  concur  in  the 
judgment  of  the  majority  of  the  court. 


Robinson  v.  McDonald  et  al. 

Schools — Fraud  or  gross  abuse  of  discretion  b^  board  —  Pre- 
requisite  to  interference  by  court,  when  —  Bond  issue  for  new 
building  —  Levy  therefor  excessive,  when — Injunction. 

1.  The  courts  will  not  interfere  with  a  board  of  education  in  the 

transaction  of  its  business,  unless  it  affirmatively  appears  from 
clear  and  convincing  proof  that  the  acts  complained  of  amount 
to  a  gross  and  wanton  abuse  of  discretion. 

2.  The  court  finds  that  statutory  provisions  will  not  permit  of  a 

bond  issue  by  the  defendant  special  school  district  in  excess  of 
$18,000  for  the  erection  of  a  new  school  building,  and  the  issue 
of  bonds  in  excess  of  that  amount  is  enjoined. 

(Decided  February  17,  1916.) 

Appeal:     Court    of    Appeals    for    Coshocton 
county. 

Mr.  IV.  S.  Merrell,  for  plaintiff. 

Mr.    George   D.   Klein   and   Mr.    Thomas  H. 
Wheeler,  for  defendants. 
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HoucK,  J.  This  cause  is  here  on  appeal  from 
the  common  pleas  court  of  Coshocton  county. 

The  plaintiff,  W.  L.  Robinson,  is  a  resident  and 
taxpayer  of  the  Conesville  special  school  district 
of  Coshocton  county,  Ohio,  and  instituted  this  suit 
for  the  benefit  of  himself  and  other  taxpayers  of 
said  school  district,  in  which  it  is  sought  to 
enjoin  the  defendants,  S.  B.  McDonald  and  others, 
constituting  the  board  of  education  of  the  Cones- 
ville special  school  district,  from  issuing  and  selling 
certain  bonds  amounting  to  $25,000,  which  had 
been  authorized  by  vote  of  the  voters  of  the  district, 
for  the  purpose  of  erecting  a  new  school  building  in 
said  district.  The  bonds  were  to  be  of  the  face 
value  of  $500  each  and  to  bear  five  per  cent,  interest, 
two  bonds  and  the  interest  thereon  to  be  paid  each 
year  until  all  had  been  paid.  Plaintiflf  also  sought 
to  enjoin  the  board  of  education  from  razing  the 
old  school  buildings  now  in  use,  and  from  erecting 
a  new  one  in  place  of  the  old. 

The  case  was  heard  in  the  court  below,  plaintiff 
was  granted  all  the  relief  prayed  for  in  his  amended 
petition,  and  a  perpetual  injunction  was  issued 
against  the  board  of  education  restraining  it  from 
issuing  and  selling  said  bonds,  razing  the  old  school 
buildings  and  erecting  a  new  one.  From  the  judg- 
ment of  the  court  below  the  defendant  appealed  to 
this  court,  and  the  case  was  heard  here  on  the 
original  pleadings,  certain  facts  agreed  to  by  the 
parties,  and  a  transcript  of  the  testimony  used  in 
the  trial  below. 

But  two  questions  are  presented  in  this  contro- 
versy for  the  determination  of  the  court,  namely: 
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1.  Did  the  board  of  education  abuse  its  discre- 
tion in  the  premises? 

2.  Is  the  board  of  education  authorized  by  law 
to  issue  and  sell  said  bonds,  and  can  a  tax  levy  suf- 
ficient to  pay  same  and  the  interest  thereon  be 
legally  levied  on  the  taxable  property  of  the  dis- 
trict? 

For  the  sake  of  brevity  we  will  discuss  these  two 
questions  together.  Courts  will  not  interfere  with 
a  board  of  education  in  the  transaction  of  its  busi- 
ness, or  in  the  performance  of  its  acts  which  are 
authorized  by  law,  unless  it  affirmatively  appears 
by  clear  and  convincing  proof  that  such  acts  amount 
to  a  gross  and  wanton  abuse  of  discretion.  What- 
ever may  be  the  rule  elsewhere,  it  is  clear  to  us 
that,  in  this  state,  courts  are  not  inclined  to  and 
in  fact  will  not  restrain  the  official  acts  of  a  board 
of  education  unless  they  savor  of  fraud  or  a  gross 
and  intentional  abuse  of  discretion,  and  the  acts 
complained  of  must  be  wrongful,  collusive  and  arbi- 
trary. 

From  an  examination  of  the  transcript  of  the 
testimony  in  this  case,  we  are  fully  convinced  that 
the  board  of  education  acted  in  good  faith.  It  was 
authorized  by  a  vote  of  those  entitled  to  vote  in  the 
district  to  do  just  what  it  was  seeking  to  do,  and 
therefore  it  can  not  be  properly  claimed  that  it 
acted  arbitrarily  and  without  some  authority  in  the 
premises.  At  least  a  majority  of  the  voters  of  the 
district  sanctioned  what  the  board  attempted  to  do. 

But  the  more  serious  question  in  the  case  at  bar, 
and  the  one  which  has  caused  us  much  research  and 
examination  of  statutes,  is:  Will  the  tax  value  of 
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the  property  in  the  district  in  question  and  the  tax 
levy  authorized  by  law  warrant  or  permit  the  issu- 
ance and  sale  of  bonds  to  the  amount  of  $25,000? 
We  must  answer  this  in  the  negative.  Without 
referring  to  the  sections  of  the  General  Code  of 
Ohio  covering  the  question  at  issue  here,  and  by 
which  we  must  be  governed  in  its  solution,  we  deem 
it  only  necessary  to  say  that  we  are  of  the  opinion 
that  the  tax  valuation  of  the  property  in  said  school 
district  is  sufficient  to  permit  the  issuance  and  sale 
of  bonds  to  the  amount  of  $18,000,  and  that  the 
legal  tax  levy  for  school  purposes  will  be  sufficient 
to  pay  the  interest  thereon  and  retire  a  sufficient 
amount  of  the  bonds  each  year,  as  well  as  provide 
an  adequate  fund  to  properly  maintain  the  school 
during  said  time. 

It  is  certainly  apparent  from  an  examination  of 
the  testimony  submitted,  and  in  fact  it  is  not  con- 
tradicted, that  the  present  buildings  are  inadequate 
and  insufficient  for  the  requirements  of  the  pupils 
of  the  district,  and  that  they  are  old  and  in  need  of 
much  repair ;  which,  if  made,  would  not  sufficiently 
meet  the  necessities  of  the  district. 

In  view  of  all  these  facts,  and  in  order  that 
proper  and  adequate  school  facilities  may  be  had 
by  the  youth  of  this  district,  we  hereby  dissolve  the 
perpetual  injunction  allowed  by  the  common  pleas 
court,  save  and  except  as  to  the  issuing  and  selling 
of  bonds  in  excess  of  $18,000,  each  party  to  pay  his 
own  costs. 

Judgment  may  be  entered  in  accordance  with  the 
views  herein  expressed,  authorizing  the  issuance 
and  sale  of  bonds  in  an  amount  not  to  exceed 
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$18,000,  but  enjoining  the  issuance  and  sale  of  any 
bonds  in  excess  of  said  sum  of  $18,000. 

Judgment  accordingly. 

Shields  and  Powell,  JJ.,  concur. 


Wogoman  v.  Board  of  Education  of  Perry 
Township  et  al. 

Constitutional  law — County  hoard  of  education  —  Section  472S  et 
seq..  General  Code  (104  O.  L,,  J 36) — Transfer  of  territory  — 
From  rural  to  village  school  dictrict  —  Fraud  or  gross  abuse 
of  discretion  —  Prerequisite  to  interference  by  courts,  when, 

1.  The  act  of  the  general  assembly  providing  for  the  appointment 

of  a  county  board  of  education  (104  Ohio  Laws,  133  et  seq,) 
is  constitutional. 

2.  The  county  board  of  education  has  authority  under  said  act  to 

transfer  territory  from  a  rural  to  a  village  school  district,  and 
in  the  absence  of  fraud  or  gross  abuse  of  discretion,  the  courts 
cannot  control  or  interfere  with  the  exercise  of  such  discretion. 

(Decided  March  21.  1916.) 

Appeal:  Court  of  Appeals  for  Montgomery 
county. 

Mr.  A.  N.  Summers  and  Mr.  John  N.  VanDe- 
man,  for  plaintiff. 

Mr.  D.  B.  VanPelt  and  Messrs.  Carr,  Allaman  & 
Retter,  for  defendants. 

Kunkle,  J.  This  case  comes  into  this  court  on 
appeal.  The  plaintiff,  Josiah  Wogoman,  as  a  citi- 
zen and  taxpayer  of  Perry  township,  Montgomery 


Digitized  by 


Google 


Ohio  Appellate  Reports.  381 

App.]  Wogoman  v.  Board  of  Education. 

county,  Ohio,  seeks  to  enjoin  the  transfer  of  certain 
school  territory  in  said  Perry  township  (being  all 
of  school  subdistricts  Nos.  1, 2  and  10  and  the  north 
half  of  subdistrict  No.  11)  to  the  village  district 
of  Brookville,  Montgomery  county,  such  transfer 
having  been  made  by  the  county  board  of  education 
of  Montgomery  county. 

The  case  has  been  submitted  to  this  court  upon 
affidavits  and  the  oral  testimony  of  certain  wit- 
nesses, a  transcript  of  which  has  been  filed  with  us. 

Counsel  upon  both  sides  have  materially  aided 
the  court  in  the  consideration  of  this  case  by  the  ex- 
haustive briefs  which  they  have  filed. 

We  have  carefully  considered  the  reasoning  con- 
tained in  such  briefs  and  have  examined  the  author- 
ities cited  therein. 

We  shall  not  attempt  to  discuss  or  distinguish 
the  authorities  so  cited,  but  will  merely  announce 
the  conclusion  at  which  we  have  arrived  after  an 
examination  of  such  authorities. 

The  plaintiff  challenges  the  constitutionality  of 
Section  4728  et  seq.,  General  Code  (104  O.  L., 
136),  providing  for  a  county  board  of  education 
and  prescribing  the  powers  and  duties  thereof. 

The  objections  to  the  constitutionality  of  these 
sections  are: 

First.  That  the  law  is  not  one  of  uniform  opera- 
tion. 

Second.  That  the  members  of  said  county  board 
of  education  are  made  appointive  and  not  elective. 

In  regard  to  the  first  objection,  we  think  the 
school  system  provided  by  the  school  act  of  1914 
is  complete,  that  it  provides  for  every  portion  of 
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the  State,  and  is,  therefore,  of  uniform  operation 
throughout  the  state. 

It  is  true  the  county  board  of  education  does  not 
have  jurisdiction  over  cities  and  the  territory  an- 
nexed thereto  for  school  purposes,  and  may  be  ex- 
cluded from  villages  containing  a  population  of 
3000  inhabitants  and  upwards  by  a  majority  vote 
of  the  board  of  education  of  the  village  district. 

This,  however,  does  not  in  our  judgment  affect 
the  constitutionality  of  the  act. 

The  legislature  in  dealing  with  school  districts 
has  power  to  make  a  reasonable  classification. 

Cities  of  5000  population  and  upwards  may 
reasonably  require  an  independent  governing 
board,  while  the  rural  districts  may  reasonably  be 
provided  for  by  local  boards  under  the  control  of 
the  county. 

There  is  nothing  unconstitutional  or  unreason- 
able in  such  separate  grouping  of  districts.  The 
provision  making  villages  with  a  population  of  3000 
inhabitants  or  upwards  dependent  upon  the  option 
of  the  board  of  education  of  the  village  is  also  in 
harmony  with  the  general  plan  provided  for  by  the 
said  act.  The  local  board  of  education  of  each 
particular  village  of  3000  inhabitants  or  more  has 
a  right  to  determine  whether  the  interests  of  the 
village  would  be  better  subserved  by  remaining  in 
the  county  group  or  becoming  a  separate  district. 

The  second  objection  is  based  upon  Sections  1 
and  2,  Article  X  of  the  Constitution,  which  pro- 
vide that  county  officers  and  township  officers  shall 
be  elected  by  the  electors  of  the  county  and  town- 
ship, respectively. 
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It  is  contended  that  the  members  of  the  county 
board  of  education  provided  for  in  Section  4728 
et  seq.  are  county  officers  within  the  meaning  of 
Sections  1  and  2,  Article  X  of  the  Constitution,  and 
should  therefore  be  elected. 

We  think  it  is  clear  that  such  officials  are  public 
officers.  State,  ex  rei,  v.  Brennan,  49  Ohio  St.,  33, 
and  other  authorities  cited  by  counsel  for  plaintiff. 

The  remaining  question,  therefore,  is  as  to 
whether  such  officials  are  county  officers. 

We  have  considered  the  extensive  oral  and  writ- 
ten arguments  of  counsel  upon  this  proposition  and 
have  reached  the  conclusion  that  they  are  not 
county  officers  within  the  meaning  of  Article  X  of 
the  Constitution,  but  are  school  district  officers 
within  the  purview  of  Article  VI  of  the  Constitu- 
tion. 

There  has  been  filed  with  us  the  opinion  of  the 
court  of  appeals  of  the  fifth  district  (Cline  v. 
Martin,  ante,  90),  written  by  Judge  Houck  and  con- 
curred in  by  the  other  members  of  that  court,  hold- 
ing the  section  in  question  constitutional. 

We  are  in  harmony  with  the  conclusion  reached 
by  that  court. 

In  addition  to  the  reasons  suggested  by  Judge 
Houck,  we  think  the  suffrage  decisions  in  respect 
to  boards  of  education  also  throw  some  light  upon 
the  question  here  involved. 

The  township  has  always  been  the  nucleus  of  the 
township  district. 

The  township  district  was  heretofore  controlled 
by  a  township  board  of  education. 

This  board  was  elective ;  but  the  qualification  of 
the  electors  was  not  governed  by  the  suffrage  pro- 
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visions  of  the  constitution,  but  was  subject  to  legis- 
lative limitations.  • 

Our  supreme  court  in  1850,  in  the  case  of  The 
State,  ex  rel.  the  Directors  of  the  Eastern  and 
Western  School  Districts  of  Cincinnati,  v.  The  City 
of  Cincinnati  et  aL,  19  Ohio,  178,  held  that  the 
colored  patrons  of  separate  school  districts  for 
colored  children  were  entitled  to  vote  at  elections 
for  and  become  members  of  boards  of  education 
controlling  such  schools,  although  such  persons 
were  not  at  the  time  qualified  electors  under  either 
the  state  or  federal  law. 

This  same  principle  has  been  announced  in  the 
woman's  suflfrage  cases  where  women,  not  qualified 
electors  under  the  state  or  federal  law,  were  given 
the  right  to  vote  for  and  hold  the  office  of  member 
of  the  board  of  education.  State,  ex  rel  Mills,  v. 
Board  of  Elections  of  Columbus,  9  C.  C,  134,  af- 
firmed 54  Ohio  St,  631. 

It  is  true  that  prior  to  1914  there  was  no  county 
board  of  education  provided  for,  but  it  must  be  re- 
membered that  township  officers  are  required  by 
Article  X  of  the  Constitution  to  be  elected,  and  the 
same  principle  which  would  authorize  boards  of 
education  to  be  chosen  by  a  body  other  than  by  the 
electors  of  a  township  would  also  support  the  pro- 
vision authorizing  a  county  board  of  education  to 
be  chosen  by  an  authority  other  than  the  qualified 
electors  of  the  county.  It  is  contended  by  counsel 
for  plaintiflf  that  in  many  counties  of  the  state  the 
county  board  of  education  would  have  jurisdiction 
over  the  entire  county,  because  of  the  fact  that 
there  was  no  city  therein,  or  village  having  a 
population  of  3000  inhabitants  or  upwards. 
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We  do  not  think  this  fact  would  affect  the  ques- 
tion. For  example  the  right  of  women  to  vote  at 
and  hold  office  under  township  school-board  elec- 
tions is  not  affected  by  the  fact  that  the  township 
school  district  and  the  township  may  be  and  often 
are  coextensive. 

The  county  in  the  one  instance  and  the  township 
in  the  other  would  be  considered  merely  school  dis- 
tricts for  the  maintenance  and  government  of 
schools  therein. 

Counsel  for  plaintiff  cite  the  county  budget  case, 
The  State,  ex  rel.  Pogue,  Pros.  Atty.,  v.  Groom,  91 
Ohio  St.,  1. 

We  think  that  case  is  distinguishable  from  the 
case  at  bar  for  the  reason  that  the  budget  commis- 
sioners were  clearly  county  officers  and  performed 
functions  relating  to  the  county  as  a  political  sub- 
division. 

The  county  forms  the  nucleus  of  the  county 
school  district,  but  the  county  school  district,  we 
think,  constitutes  a  legislative  subdivision  separate 
and  distinct  from  the  county  as  a  political  subdivi- 
sion. 

Upon  the  question  as  to  whether  the  county 
board  of  education  exceeded  its  powers  or  abused 
its  discretion  in  making  the  transfer  of  the  terri- 
tory in  question,  we  will  frankly  state  that  upon 
the  first  hearing  of  this  case  we  were  impressed 
with  the  claim  of  plaintiff  that  such  transfer  would 
work  a  hardship  upon  many  of  the  smaller  children 
residing  in  such  territory  and  also  weaken  the  re- 
sources of  the  Perry  township  rural  school  district. 

25 
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We  therefore  allowed  a  temporary  injunction 
with  the  view  of  fully  considering  the  case  upon  its 
merits  before  permitting  the  transfer  to  take  effect. 

We  have  given  this  branch  of  the  case  careful 
consideration. 

We  are  forced  to  the  conclusion  that  under  the 
broad  grant  of  power  conferred  upon  the  county 
board  of  education  by  the  statutes  in  force  when 
this  transfer  was  made  it  had  authority  to  make 
the  transfer  in  question,  and  that  the  power  to  make 
such  transfer  can  be  questioned  only  upon  the 
grounds  of  fraud  or  gross  abuse  of  discretion. 

While  some  criticism  has  been  made  as  to  the 
conduct  of  certain  members  of  the  county  board  of 
education,  yet  we  find  there  is  no  evidence  to  sus- 
tain any  claim  of  fraud. 

The  power  of  the  court  to  review  the  discretion 
of  the  county  board  of  education  is  somewhat 
limited. 

The  legislature  having  conferred  upon  such 
board  the  power  of  making  a  transfer  of  territory, 
this  court  cannot  substitute  its  judgment  for  the 
judgment  of  the  county  board  of  education,  upon 
whom  such  power  has  been  expressly  conferred, 
and  overthrow  the  decision  of  such  board  upon  a 
mere  diflference  of  opinion. 

In  the  case  of  Hulbert  et  al.  v.  Mason,  29  Ohio 
St.,  562,  our  supreme  court  say,  at  page  564: 

"The  case  made  in  the  plaintiflfs'  petition  is 
simply,  that  under  all  the  circumstances,  'it  is  not 
right  and  proper'  that  the  annexation  should  be 
made.  Whether  it  is  'right  and  proper'  that  the 
annexation  should  be  made  is  the  very  question 
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which  the  act  (Sec.  14)  submits  to  the  'discretion' 
of  the  commissioners,  without  any  prpvision  for  an 
appeal  from  their  decision.''  See  also  case  of  Moss 
V.  The  Board  of  Education,  58  Ohio  St.,  354. 

If  this  court  were  permitted  to  pass  upon  the 
propriety  of  the  transfer  of  the  territory  in  ques- 
tion as  an  original  proposition,  we  might  refuse  to 
make  such  transfer,  but  we  are  unable  to  find  from 
the  evidence  that  the  discretion  of  the  county  board 
of  education  has  been  so  grossly  abused  as  to  war- 
rant a  court  of  equity  in  interfering. 

This  view  as  to  the  power  of  the  county  board 
of  education  and  the  right  of  a  court  to  review  the 
discretion  has  been  adopted  in  the  case  of  Cline  v. 
Martin,  ante,  90,  and  also  in  the  unreported  case 
of  the  Board  of  Education  of  Bennington  Town- 
ship, Morrow  County,  v.  The  County  Board  of 
Education  by  the  court  of  appeals  of  the  same  ap- 
pellate district. 

The  latter  case  was  presented  to  the  supreme 
court  upon  an  application  for  a  writ  of  certiorari, 
and  the  writ  was  refused. 

The  same  view  was  taken  by  the  court  of  ap- 
peals of  the  sixth  district  in  the  case  of  Johann  v. 
The  Board  of  Education  of  Milton  Township  Rural 
School  District,  and  also  by  the  judges  of  the  fourth 
appellate  district,  sitting  in  Fayette  county,  in  the 
case  of  West  v.  The  County  Board  of  Education  of 
Fayette  County. 

It  would  therefore  follow  that  a  permanent  in- 
junction should  be  refused. 

In  order  to  prevent  confusion  in  conducting  the 
schools  of  Perry  township,  the  temporary  injunc- 
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tion  heretofore  granted  will  be  continued  until  the 
end  of  the  present  school  year. 

Decree  accordingly. 

Ferneding  and  Allread,  JJ.,  concur. 


Walker  v,  Burtscher  et  al. 

Wills  —  Void  for  uncertainty  —  Statutes  of  descent  and  distribution 
applied,  when — IVill  written  in  foreign  language — Disagree- 
ment in  translations. 

A  court  will  not  speculate  as  to  the  intention  of  a  testator  whose 
will  was  written  in  a  foreign  language  and  the  scholars  who 
were  called  as  witnesses  did  not  agree  in  their  translations,  but 
in  such  a  case  the  provisions  of  the  statutes  for  distribution 
of  the  property  of  the  decedent  will  be  applied. 

(Decided  February  26,  1916.) 

Appeal:     Court  of  Appeals  for  Stark  county. 

Messrs.  Welty  &  Burt,  for  plaintiff. 

Mr.  J.  W.  Craine  and  Mr.  T.  C.  Davis,  for  de- 
fendants. 

HoucK,  J.  This  case  is  before  this  court  on  ap- 
peal from  the  common  pleas  court  of  Stark  county, 
Ohio.  The  action  is  one  in  partition,  and  the 
parties  hereto  base  their  respective  claims  to  the 
real  estate  in  question  on  the  construction  placed 
on  the  last  will  and  testament  of  Joseph  Wagner, 
Sr.    The  petition  alleges: 
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"Mary  Helen  Walker,  the  plaintiff  herein,  for 
a  cause  of  action  says  that  she  is  a  daughter  and 
devisee  of  Joseph  Wagner,  Jr.,  deceased;  that  he 
was  a  son  and  legal  heir  of  Joseph  Wagner,  Sr., 
also  deceased.  That  by  the  will  of  the  latter  a  life 
estate  was  given  and  devised  to  Maria  Wagner, 
now  deceased,  wife  of  Joseph  Wagner,  Sr.,  as 
shown  by  the  record  of  said  will  in  Will  Record  D. 
at  page  532,  in  the  records  of  the  probate  court  of 
said  county,  of  the  following  described  lands  and 
tenements,  to-wit:  being  lots  Nos.  335  and  1368  in 
the  city  of  Massillon,  Ohio;  that  the  remainder 
after  the  said  life  estate  in  said  lands  and  tene- 
ments was  not  given  or  devised  to  any  person  or 
persons  whatsoever  by  said  will,  and  was  never 
during  the  life  of  said  Joseph  Wagner,  Sr.,  by  him 
granted  or  disposed  of,  but  was  at  his  death  owned 
by  him.  Plaintiff  says  that  said  Joseph  Wagner, 
Jr.,  was  one  of  five  children  of  said  Joseph  Wagner, 
Sr.,  to-wit:  Frances  Wagner  Burtscher,  Mary 
Wagner  Grass,  Lilian  Wagner  Ritter,  Emma 
Wagner  Neher,  defendants  herein,  and  Joseph 
Wagner,  Jr.  That  each  of  said  five  children  was 
upon  the  death  of  Joseph  Wagner,  Sr.,  entitled  to 
the  undivided  one-fifth  interest  in  fee  simple  in  the 
said  remainder  of  said  property.  That  said  Joseph 
Wagner,  Jr.,  at  his  death  was  possessed  of  and 
by  his  last  will  and  testament  gave,  devised 
and  bequeathed  his  said  undivided  one-fifth  in- 
terest in  said  estate  to  Mary  Wagner,  his  wife, 
now  Mrs.  Mary  F.  Timmel,  defendant  herein, 
Annie  Josephine  Blandon  Wagner,  defendant 
herein,  and  Mary  Helen  Walker,  plaintiff  here- 
in, or  to  their  survivors,  to  be  divided  among 
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them  in  equal  shares.  That  after  the  said 
will  of  Joseph  Wagner,  Jr.,  was  executed,  and  after 
his  death,  his  son,  Edward  Joseph  John  Wagner, 
also  adef  endant  herein,  was  born  and  is  now  living. 
That  said  will  was  duly  admitted  to  probate  in  the 
probate  court  of  Stark  county  on  the  4th  day  of 
November,  1904,  and  that  said  defendant  Mary  F, 
Timmel,  as  widow  of  Joseph  Wagner,  Jr.,  elected 
to  take  her  share  of  testator's  property  under  the 
terms  of  said  will  in  lieu  of  dower  therein.  That 
said  Joseph  Wagner,  Jr.,  has  been  dead  more  than 
one  year,  and  that  there  are  no  debts  or  claims 
against  said  estate.  Plaintiff  says  that  as  a 
daughter  and  one  of  the  devisees  of  Joseph  Wag- 
ner, Jr.,  as  aforesaid,  she  has  a  legal  right  to  and 
is  seized  in  fee  simple  of  the  undivided  two  forty- 
fifths  part  of  said  lands  and  tenements  above  de- 
scribed, and  that  the  defendants,  Frances  Burt- 
scher, Mary  Grass,  Lilian  Ritter  and  Emma  Neher 
are  the  owners  in  fee  simple  of  the  undivided  one- 
fifth  part  of  said  property  each;  that  said  Joseph 
Wagner,  Jr.,  had  children  living  at  the  time  he 
made  and  executed  his  said  last  will,  and  that  the 
defendant,  Edward  Joseph  Wagner,  was  born 
thereafter,  as  aforesaid,  and  is  now  a  minor,  and 
that  said  after-born  son  of  said  Joseph  Wagner, 
Jr.,  said  Edward  Joseph  John  Wagner,  is  the  owner 
of  and  is  seized  in  fee  simple  of  the  undivided  one- 
fifteenth  part  of  said  property.  That  since  the 
death  of  said  life  tenant,  Maria  Wagner,  said 
property  has  been  in  the  exclusive  possession  and 
enjoyment  of  the  defendants,  Frances  Burtscher, 
Mary  Grass,  Lilian  Ritter  and  Emma  Neher,  to  the 
exclusion  of  plaintiff  and  the  other  said  tenants  in 
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common.  Wherefore  plaintiff  prays  that  she  may 
have  her  interest  set  off  to  her  in  severalty;  that 
an  accounting  be  made  of  rents  and  profits  of  said 
estate  from  the  time  of  the  death  of  said  Maria 
Wagner  until  partition  be  made,  and  for  such  other 
and  further  relief  as  is  proper  and  right." 

The  defendants,  Frances  Burtscher,  Mary  Grass, 
Lilian  Ritter,  Emma  Neher,  Jacob  Burtscher  and 
Henry  Neher,  in  their  amended  answer,  after  ad- 
mitting certain  allegations  of  the  petition,  deny 
each  and  all  other  statements  contained  therein; 
which  puts  in  issue  the  claim  that  plaintiff  has  an 
interest  in  the  real  estate  described  in  the  petition 
and  is  entitled  to  rents  and  profits  therefrom,  and 
denies  that  she  is  entitled  to  partition. 

Upon  the  issues  raised  by  these  pleadings  the 
cause  was  submitted  to  this  court  on  the  evidence. 
It  is  the  claim  of  plaintiff  that  under  the  provisions 
of  the  last  will  and  testament  of  Joseph  Wagner, 
Sr.,  deceased,  his  widow,  Maria  Wagner,  took  only 
a  life  estate,  and  at  her  death  the  real  estate  vested 
in  the  heirs  of  Joseph  Wagner,  Sr.  The  defendants 
contend  that  Maria  Wagner,  the  widow,  took  a 
conditional  fee,  and  that,  by  reason  of  her  not  re- 
marrying, at  her  death  the  fee-simple  title  vested 
in  her,  and  she  had  a  right  to  dispose  of  the  same 
by  will.  The  will  of  Joseph  Wagner,  Sr.,  was 
written  in  German  and  copied  in  that  language  in 
the  will  records  of  Stark  county,  Ohio.  The  orig- 
inal will,  since  the  commencement  of  this  litigation, 
has  been  mislaid  or  lost,  and  therefore  we  have  not 
had  the  benefit  that  might  be  derived  from  an  ex- 
amination of  the  paper  writing  itself.  The  plaintiff 
and    defendants   presented    German    scholars    as 
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witnesses,  who  translated  into  English  the  language 
used  in  the  recorded  will  of  Joseph  Wagner,  Sr., 
but  we  are  free  to  say  that  no  two  of  them  seem  to 
agree,  and  when  the  lower  court  attempted  to  recon- 
cile them  it  also  was  at  sea.  In  the  construction  of 
wills  the  testator's  meaning  and  intention  in  the 
language  used  is  to  be  found  and  ascertained,  if 
possible,  and  this  courts  strain  to  discover.  We 
have  done  so  in  this  case,  but  it  availeth  not.  The 
law  provides  no  positive  and  fixed  rules  for  the 
interpretation  of  wills — ^hence  the  imperfections  of 
the  human  language,  as  ordinarily  used;  the  ob- 
scure and  often  inconsistent  expressions  of  inten- 
tion, as  sometimes  penned  by  the  scrivener  who 
draws  the  will ;  and  the  utter  inability  of  the  human 
mind  to  anticipate  future  events  and  happenings — 
all  of  which  fully  appear  in  the  case  at  bar.  The 
court  can  not  tell  what  was  in  the  mind  of  Joseph 
Wagner,  Sr.,  at  the  time  the  scrivener  penned  his 
will,  save  and  except  from  the  language  used  there- 
in; and  it  is  not  for  a  court  by  mere  conjecture  to 
determine  what  his  will  should  be.  That  must  be 
determined  by  giving  to  the  language  used  by  him 
that  fair  meaning  and  interpretation  which  the 
words  and  sentences  warrant.  We  have  no  hes- 
itancy in  saying  that  from  the  diflferent  translations 
made  by  the  witnesses,  and  the  language  used  by 
Joseph  Wagner,  Sr.,  in  the  paper  writing  in  ques- 
tion, we  are  fully  satisfied  that  it  can  not  take  effect 
as  a  will  by  reason  of  the  uncertain  and  indefinite 
character  of  the  language  used  and  the  provisions 
contained  therein.  We  think  the  case  of  Cope  v. 
Cope,  45  Ohio  St.,  464,  is  decisive  of  the  case  at 
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bar.  The  learned  judge  in  the  opinion  says,  at  page 
469: 

"Without  pursuing  the  matter  further,  we  think 
sufficient  has  been  said  to  indicate  the  obscurity  in 
which  each  item  of  this  will,  when  considered  in 
connection  with  its  other  parts,  is  involved,  and 
that  no  construction  can  be  given  it,  as  a  whole,  for 
which  more  can  be  claimed  than  that  it  is  a  clever 
guess  at  the  probable  intention  of  the  testator.  jBut 
this  is  not  enough  to  warrant  any  particular  con- 
struction claimed  for  a  will;  for,  as  observed  by 
Mr.  Jarman,  conjecture  is  not  permitted  to  supply 
what  the  testator  has  failed  to  indicate;  and  if, 
after  every  endeavor,  the  judicial  expositor  'finds 
himself  unable,  in  regard  to  any  particular  fact,  to 
penetrate  through  the  obscurity  in  which  the 
testator  has  involved  his  intention,  the  failure  of 
the  intended  disposition  is  the  inevitable  conse- 
quence. *  *  *  To  the  validity  of  every  dis- 
position, as  well  of  personal  as  of  real  estate,  it  is 
requisite  that  there  be  a  definite  subject  and  object; 
and  uncertainty  on  either  of  these  particulars  is 
fatal.'  *  ♦  *  And,  though  the  privilege  of 
making  a  will  is  one  highly  respected  by  the  law, 
yet,  as  the  law  itself  makes  a  just  and  equitable  dis- 
position of  the  property  of  an  intestate  among  the 
natural  objects  of  his  bounty,  it  should  prevail  over 
the  provisions  of  any  attempted  disposition,  that 
are  so  obscure  that  the  general  scheme  and  purpose 
of  the  testator  cannot  be  ascertained  with  any 
reasonable  certainty." 

It  therefore  necessarily  follows  from  what  we 
have  already  said  that  the  plaintiff  is  entitled  to  a 
decree    in    partition;    also    that    the    defendants. 
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Frances  Burtscher,  Mary  Grass,  Lilian  Ritter  and 
Emma  Neher,  must  account  for  the  rents  and 
profits  derived  from  the  real  estate  in  question  since 
the  death  of  Maria  Wagner.  And  this  cause  is  re- 
manded to  the  cotu't  of  common  pleas  for  execution. 

Judgment  accordingly. 

Shields  and  Powell,  JJ.,  concur. 


Commissioners  of  Belmont  County  v.  Brown. 

Negligence  —  Liability  of  county  —  Failure  to  erect  guard  rails  to 
bridge —  Sections  7563  and  7564,  General  Code— Joint  neg- 
ligence of  third  party, 

A  county  is  liable  for  all  damages  which  are  the  result  of  a  failure 
to  erect  guard  rails  on  the  approach  to  a  county  bridge,  as  re- 
quired by  Sections  7563  and  7564,  General  Code,  though  the  in- 
jury was  caused  by  the  joint  negligence  of  a  third  party  and 
the  failure  of  the  board  of  county  commissioners  to  comply 
with  the  provisions  of  the  sections  of  the  General  Code  just 
noted. 

(Decided  May  3,  1916.) 

Error:     Court  of  Appeals  for  Belmont  county. 

Mr.  George  Thornburg  and  Mr.  A.  IV.  Kennon, 
for  plaintiffs  in  error. 

Mr.  R.  W.  Schertzer  and  Mr.  C.  E.  Timberlake, 
for  defendant  in  error. 

Pollock,  J.  The  defendant  in  error,  Effie  E. 
Brown,  brought  an  action  in  the  court  of  common 
pleas  of  Belmont  county  against  the  plaintiffs  in 
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error  seeking  to  recover  for  damages  which  she 
claimed  to  have  sustained  by  the  failure  of  the 
county  commissioners  to  provide  guard  rails  on  the 
sides  of  the  approach  to  the  bridge  over  the  creek 
known  as  Capitana  creek. 

She  claimed  in  her  petition  that  she  was  riding 
in  an  automobile,  driven  by  another  person,  and  as 
the  machine  was  going  up  the  approach  to^  this 
bridge  it  went  over  the  side  of  the  embankment  and 
she  was  injured.  She  further  claimed  that  her  in- 
juries resulted  from  the  negligence  of  the  board  of 
county  commissioners  in  their  failure  to  perform 
their  statutory  duty  in  providing  guard  rails  along 
the  sides  of  this  approach. 

To  this  petition  an  answer  was  filed,  which  al- 
leged, among  other  things,  that  plaintiff  was  well 
acquainted  with  this  highway,  with  the  bridge  and 
its  condition,  and  that  plaintiff  was  guilty  of  con- 
tributory negligence;  it  also  alleged  that  the  driver 
of  this  automobile  was  guilty  of  negligence  in  ap- 
proaching and  attempting  to  drive  on  this  bridge  at 
a  high  rate  of  speed,  and  that  the  accident  was 
caused  by  his  negligence. 

The  case  went  to  trial  resulting  in  a  judgment  in 
favor  of  the  plaintiff  below,  and  the  county  commis- 
sioners are  now  seeking  to  reverse  that  judgment 
because  of  errors  which  they  claim  occurred  in  the 
trial  of  the  case. 

The  public  road  over  which  the  automobile  was 
traveling  follows  the  creek  bank  to  near  the  end  of 
this  bridge,  and  there  makes  almost  a  right-angle 
turn  upon  the  approach  to  the  bridge.  The  ap- 
proach to  the  bridge  is  up  an  elevation  of  some- 
thing like  twelve  degrees,  and  there  was  no  guard 
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rail  on  the  end  of  this  bridge  or  on  the  sides  of 
the  approach,  as  required  by  Section  7563  et  seq., 
General  Code.  It  was  admitted  that  this  end  of  the 
bridge,  and  the  approach,  is  more  than  six  feet 
above  the  level  of  the  ground,  or  more  than  six 
feet  high. 

The  testimony  shows  that  on  the  day  of  the  ac- 
cident a  neighbor  by  the  name  of  Owens  was  pass- 
ing the  house  of  Mrs.  Brown  in  his  automobile, 
and  that  she  was  taken  into  the  automobile;  that 
they  proceeded  along  this  public  road  to  the  ap- 
proach of  this  bridge;  and  that  as  they  attempted 
to  turn  upon  the  bridge  over  the  approach  to  the 
bridge  the  automobile  went  over  the  side  of  the 
approach  to  the  bridge,  and  the  plaintiff  below  was 
injured. 

There  is  testimony  tending  to  show  that  the 
automobile  was  driven  along  the  public  road  at  a 
rapid  and  dangerous  rate  of  speed,  and  that  the 
speed  was  not  slackened  as  the  automobile  ap- 
proached the  end  of  the  bridge  or  the  elevation  to 
the  bridge,  and  that  by  reason  of  the  rapid  rate  of 
speed  the  driver  of  the  machine  was  unable  to  turn 
it  sufficiently  to  go  up  the  approach  and  on  to  the 
bridge ;  that  Owens,  the  driver  of  the  machine,  was 
negligent  in  not  checking  the  speed  of  the  machine 
before  he  came  to  the  angle  in  the  road  required 
to  turn  on  to  the  approach  to  the  bridge ;  and  that 
his  negligence  contributed  to  cause  the  injury  to 
Mrs.  Brown. 

Now,  in  this  condition  of  the  evidence,  the  court, 
at  the  close  of  the  testimony,  was  requested  by 
the  defendant  below  to  charge  the  jury  before  argu- 
ment that  if  from  the  evidence  the  plaintiff's  in- 


Digitized  by 


Google 


Ohio  Appellate  Reports.  397 

App.]  Commissioners  v.  Brown. 

juries  did  not  result  solely  from  the  failure  of  the 
commissioners  to  erect  these  guard  rails,  the  plain- 
tiff below  could  not  recover.  Then,  in  further  re- 
quest, the  court  was  asked  to  charge  the  jury  be- 
fore argument  that  if  the  accident  occurred  from 
the  joint  negligence  of  the  driver  of  the  automobile, 
Owens,  and  the  failure  of  the  commissioners  to 
erect  these  barriers,  the  plaintiff  could  not  recover. 

The  court  refused  to  give  these  requests,  and  in 
the  general  charge  said : 

"If  the  accident  involved  in  this  lawsuit  would 
not  have  happened  had  there  been  such  guard  rails 
or  hedge  fence  erected  and  maintained  at  the  time 
along  the  sides  of  this  approach,  as  we  have  stated 
to  you  the  county  commissioners  were  required  to 
erect  and  maintain,  then  the  failure  to  so  erect  and 
maintain  the  same  was  the  proximate  cause  of  the 
automobile  falling  over  said  approach,  and  in  that 
event  the  plaintiff  would  be  entitled  to  recover,  un- 
less you  should  further  find, — under  the  rules  here- 
inafter given  you, — that  she  was  herself  guilty  of 
contributory  negligence. 

"If  the  accident  would  have  happened  even 
though  the  defendants  had  maintained  the  guard 
rails  and  hedge  fence  which  we  have  stated  to  you 
they  were  required  to  furnish,  then  the  plaintiff 
could  not  recover  in  any  event,  for  the  reason  that 
in  that  event  the  failure  to  so  construct  same  would 
not  be  the  proximate  cause  of  the  accident." 

Thus,  the  court  refused  to  charge  as  requested, 
and  charged  that  if  the  accident  occurred  by  reason 
of  the  neglect  of  the  commissioners  to  provide  these 
guard  rails,  plaintiff  had  a  right  to  recover.  In 
other  words,  under  the  court's  charge  to  the  jury 
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Mrs.  Brown  had  a  right  to  recover  even  if  her 
injury  was  the  result  of  the  combined  negligence 
of  both  the  board  of  county  commissioners  and 
the  driver  of  the  automobile. 

The  general  rule  prevails  in  nearly  all  of  the 
American  courts  that  where  a  person  riding  in  a 
conveyance  by  the  invitation  of  the  driver,  having 
no  control  over  him,  and  no  reason  to  suspect  his 
want  of  due  care,  is  injured  by  the  concurring 
negligence  of  the  driver  and  a  third  person,  the 
negligence  of  the  driver  will  not  prevent  a  recovery 
of  damages  from  the  other  tort  feasor.  1  Thomp- 
son on  Negligence  (2  ed.),  Section  502. 

The  plaintiff  in  error  urges  that  as  this  recovery 
is  based  upon  a  statutory  right  requiring  the  pub- 
lic to  pay  damages  for  the  neglect  of  public  officers 
to  comply  with  provisions  of  the  statute,  and  as 
at  common  law  there  could  be  no  recovery  against 
the  county  for  failure  to  provide  such  guard  rails, 
the  county  is  not  liable  unless  the  accident  occurred 
from  its  own  sole  negligence ;  that  the  general  rule 
of  the  liability  of  joint  tort  feasors  does  not  prevail 
against  the  county  where  the  liability  is  created  by 
statute.  That  is  the  principal  legal  question  in  this 
case  to  be  determined. 

The  principle  is  well  supported  that  where  the 
party  injured  was  in  the  exercise  of  ordinary  care 
and  the  injury  was  caused  by  the  neglect  of  public 
officials,  either  municipal  or  county,  combined  with 
some  accidental  cause,  the  party  injured  may  re- 
cover damages  against  the  public  body  which  was 
negligent.  (City  of  CrawfordsvUle  v.  Smith,  79 
Ind.,  308.)  While  that  question  has  never  been 
before  the  supreme  court  of  this  state,  yet  that 
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court  has  approved  this  principle  where  the  action 
was  against  a  private  corporation.  (The  Hocking 
Valley  Ry.  Co.  v.  Helber,  Admr.,  91  Ohio  St.,  231.) 
The  railway  company  in  building  its  road  had  ex- 
cavated under  and  built  a  bridge  across  the  public 
road,  and  was  required  to  maintain  the  bridge. 
The  horse  drawing  the  wagon  in  which  plaintiffs 
decedent  was  riding  stumbled  and  fell  against  the 
railing  of  the  bridge,  and  the  railing  by  reason  of 
weakness  gave  way,  resulting  in  the  death  of  the 
occupant  of  the  wagon,  and  the  railway  company 
was  held  liable  for  negligently  causing  the  death  of 
plaintiffs  decedent. 

But  in  the  case  at  bar  we  are  asked  to  go  a  step 
further  and  to  hold  that  the  county  is  liable  where 
the  intervening  or  prior  cause  contributing  with  the 
negligence  of  the  county  was  itself  a  negligent  act. 

The  decisions  in  other  jurisdictions  are  not  uni- 
form upon  that  proposition.  Our  attention  is  called 
to  the  case  of  Rowell  v.  City  of  Lowell,  7  Gray,  100, 
66  Am.  Dec,  464,  in  which  it  is  held  that  where 
there  is  a  negligent  act  in  conjunction  with  the 
negligence  of  the  city  the  party  injured  cannot  re- 
cover. 

The  same  rule  is  held  in  Bartram  v.  Town  of 
Sharon,  71  Conn.,  686,  46  L.  R.  A.,  144,  placing 
it  on  the  ground  that  because  the  liability  is  a  statu- 
tory liability,  and  not  a  common-law  liability,  the 
recovery  is  in  the  form  of  a  penalty.  It  is  penal- 
izing the  public,  and  the  county  is  not  responsible 
where  there- was  another  efficient  concurring  cause 
contributing  jointly  with  the  negligence  of  the  com- 
missioners in  producing  the  injury. 
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But,  on  the  other  hand,  we  find  at  least  a  ma- 
jority of  the  courts  holding  differently.  The  In- 
diana court,  in  the  case  of  Knouff  v.  City  of 
Logansport,  26  Ind.  App.,  202,  59  N.  E.  Rep.,  347, 
held  that  where  a  party  on  a  bridge,  which  was  re- 
quired to  be  guarded  by  the  public  authorities, 
stepped  out  of  the  way  to  avoid  an  accident  with  a 
bicyclist  who  was  wrongfully  on  the  bridge,  and 
fell  over  the  bridge,  he  was  allowed  to  recover. 

To  the  same  eflfect  is  the  case  of  Loso  v.  Lan- 
caster County,  77  Neb.,  466,  109  N.  W.  Rep.,  752. 
The  second  proposition  of  the  syllabus  reads  as 
follows : 

'*2.  One  who  is  injured  by  reason  of  a  defective 
bridge  while  riding  in  a  private  vehicle  may  re- 
cover from  a  county  otherwise  liable,  notwith- 
standing the  negligence  of  the  driver,  which  may 
have  contributed  to  produce  the  injury,  the  injured 
party  being  free  from  negligence  and  having  no 
authority  or  control  over  the  driver." 

The  subject  was  in  issue  in  the  following  cases 
and  the  courts  announced  the  same  principle  as  in 
the  cases  to  which  we  have  just  referred :  Village 
of  Carterville  v.  Cook,  129  111.,  152,  22  N.  E.  Rep., 
14;  City  of  Rock  Falls  v.  Wells,  169  111.,  224,  48  N. 
E.  Rep.,  440;  Van  Camp  v.  City  of  Keokuk,  130 
la.,  716,  107  N.  W.  Rep.,  933;  Eskildsen  v.  City  of 
Seattle,  29  Wash.,  583,  70  Pac.  Rep.,  64,  and  Gould 
v.  Schermer,  101  la.,  582,  70  N.  W.  Rep.,  697. 

We  have  this  diversity  of  authorities  on  this 
question,  and  we  are  left  to  follow  the  line  which 
seems  to  us  the  more  reasonable  and  the  more  con- 
sistent with  justice.  The  diversity  in  the  ad- 
judicated cases  seems  to  turn  on  whether  the  re- 
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covery  provided  by  statute  should  be  considered  a 
penalty  for  the  neglect  of  the  public  officers  to  per- 
form a  requirement  of  the  statute,  or  an  indemnity 
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Still  they  are  recoverable  to  his  own  use,  and  in 
form  and  substance  the  suit  calls  for  indemnity/  " 

We  think  in  the  present  case  the  construction 
that  should  be  placed  on  the  statute  is  just  what 
its  language  seems  to  mean.  It  seems  to  mean  that 
if  the  public  neglects  a  duty  it  should  be  placed  on 
the  same  ground  as  an  individual  or  private  cor- 
poration neglecting  its  duty  to  another,  and  should 
respond  in  damages. 

Section  7563  provides  that  the  board  of  county 
commissioners  shall  erect  or  cause  to  be  erected 
and  maintained  where  not  already  done,  one  or 
more  guard  rails  on  each  end  of  a  county  bridge, 
and  also  on  the  approaches  to  the  bridge.  This 
was  the  provision  of  this  statute  which  was  neg- 
lected or  not  complied  with  by  the  county.  Section 
7564  provides : 

"It  shall  be  a  sufficient  compliance  with  the 
provisions  of  the  next  preceding  section,  if  the 
county  commissioners  shall  cause  to  be  erected  and 
maintained,  a  good  stock-proof  hedge  fence  where 
a  guard  rail  is  required.  Such  guard  rails  or 
hedge  fence  shall  be  erected  in  a  substantial  man- 
ner, having  sufficient  strength  to  serve  a  protec- 
tion to  life  and  property,     *     *     ♦     /' 

The  purpose  of  above  section  is  to  protect  life 
and  property.  And  the  next  section  provides  for 
the  recovery : 

"Section  7565.  Failure  to  comply  with  the  pro- 
visions of  the  next  two  preceding  sections  shall 
render  the  county  liable  for  all  accidents  or  dam- 
ages as  a  result  of  such  failure." 

It  seems  to  us  there  is  nothing  here  indicating  a 
penal  statute.    The  county  is  not  made  liable  in  a 
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gross  siun  for  the  purpose  of  punishment,  but  is  lia- 
ble to  the  party  injured  for  all  damages  sustained 
as  a  result  of  such  failure. 

"A  statute  which  gives  a  remedy  for  an  injury, 
against  him  by  whom  it  is  committed,  to  the  person 
injured  and  to  him  alone,  and  limits  the  recovery 
to  the  mere  amount  of  the  loss  sustained,  belongs 
clearly  to  the  class  of  remedial  statutes."  Boice 
V.  Gibbons,  8  N.  J.  Law  (3  Hals.),  330. 

The  statute  is  remedial,  and  gives  to  the  party 
injured  compensation  for  the  injury  which  he  has 
sustained  by  reason  of  the  failure  to  comply  with  a 
duty  imposed  upon  the  public  by  statute,  and  is  not 
a  penalty  imposed  upon  the  county  for  its  fail- 
ure to  perform  a  statutory  duty;  nor  a  recovery 
that  should  be  regarded  as  penalizing  the  public  for 
not  complying  with  the  statute.  The  county,  by  neg- 
lecting this  statutory  requirement,  is  made  liable 
to  the  party  injured  by  its  neglect,  just  as  a  private 
person  is  liable  for  his  negligence  that  causes  in- 
jury. We  think  there  was  no  error  in  the  court 
charging  the  jury  as  it  did,  or  in  refusing  to  charge 
as  requested. 

Now,  there  is  one  other  error  complained  of,  that 
the  verdict  is  against  the  weight  of  the  evidence, 
because  there  was  a  sufficient  guard.  It  seems  that 
there  was  some  evidence  that  at  the  end  of  this 
bridge,  or  at  the  outer  edge  of  its  wing  wall,  the 
stones  were  placed  a  certain  number  of  inches  above 
the  roadbed,  and  extended  out  from  the  bridge 
some  distance.  We  do  not  have  any  doubt  that  if 
there  had  been  a  stone  abutment  built  up  so  as  to 
answer  the  requirements  of  this  statute  to  protect 
life  and  property,  it  would  have  been  a  compliance 
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with  this  statutory  requirement;  the  county  would 
not  be  required  to  place  guard  rails  or  stock-proof 
hedge  fence  if  something  else  had  been  provided 
which  was  equally  as  efficient.  But  all  we  need 
say  about  that  is  that  the  question  was  submitted 
to  the  jury  and  they  found  against  the  defendant, 
and  the  verdict  is  not  so  manifestly  against  the 
weight  of  the  evidence  that  we  would  be  at  liberty 
to  disturb  the  verdict  on  that  ground. 

Judgment  affirmed. 

Spence  and  Metcalfe,  JJ.,  concur. 


PuGH,  Receiver,  v.  The  American  Bonding  Co. 

Receivership  —  Attachment  bond  executed  by  original  receiver  — 
Successor  in  trust  bound  thereby  —  And  trust  funds  liable  to 
surety  for  costs,  when, 

A  clause  in  a  contract  of  suretyship,  procured  by  order  of  court  by 
a  receiver,  wherein  it  was  agreed  that  the  surety  should  be 
saved  from  costs  and  expenses,  is  binding  on  the  successor  of 
such  receiver  and  the  fund  in  his  hands  is  liable  therefor,  and 
the  claim  does  not  lie  that  such  agreement  was  entered  into  by 
the  original  receiver  in  his  individual  capacity. 

(Decided  March  21,  1916.) 

Error  :    Court  of  Appeals  for  Licking  county. 

Messrs.  Kibler  &  Kibler,  for  plaintiff  in  error. 
Messrs,  Flory  &  Flory,  for  defendant  in  error. 

HoucK,  J.    This  cause  is  in  this  court  on  error. 
It  is  sought  by  this  proceeding  to  reverse  the  judg- 
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ment  of  the  common  pleas  court  obtained  by  the  de- 
fendant in  error,  plaintiff  below,  against  the  plain- 
tiff in  error,  defendant  below. 

The  material  facts  in  this  case  necessary  to  de- 
termine the  rights  of  the  parties  hereto  are  as  fol- 
lows: George  P.  Webb,  the  then  receiver  of  The 
Homestead  Building  &  Savings  Company,  was  au- 
thorized by  the  court  by  whom  he  was  appointed 
receiver  to  bring  suit  and  attach  certain  property 
reputed  to  belong  to  one  Mary  J.  Lingaf elter,  which 
he  did,  giving  bond  with  The  American  Bond- 
ing Company  as  surety,  which  bond  was  issued  to 
him  on  his  written  application  and  contract  with 
said  bonding  company.  Said  suit  in  attachment 
having  terminated  in  favor  of  Mary  J.  Lingaf  elter, 
and  the  said  George  P.  Webb  having  departed  this 
life,  the  said  Mary  J.  Lingaf  elter  brought  suit 
against  the  plaintiff  in  error  here,  Joseph  N.  Pugh, 
the  successor  of  the  said  George  P.  Webb,  as  re- 
ceiver aforesaid,  and  The  American  Bonding  Com- 
pany, for  damages  growing  out  of  said  suit  in  at- 
tachment. On  motion  made  to  the  court  the  said 
Mary  J.  Lingaf  elter  was  required  to  elect  which  de- 
fendant she  would  prosecute  and  she  elected  to 
prosecute  suit  against  the  bonding  company.  The 
suit  terminated  in  favor  of  the  bonding  company. 
The  American  Bonding  Company  then  filed  an  in- 
tervening petition  seeking  to  recover  from  the 
funds  in  the  hands  of  said  receiver  the  attorney's 
fees  and  expenses  incurred  in  defending  said  suit. 
The  court  below  ordered  and  directed  the  receiver 
to  allow  said  claim  to  the  amount  of  $432.25,  with 
interest.    To  this  order  and  judgment  of  the  court 
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below  the  plaintiff  in  error  prosecutes  error  to  this 
court  asking  a  reversal  of  judgment. 

Plaintiff  in  error  contends,  first,  that  the  con- 
tract for  the  bond  in  question  was  not  the  contract 
of  Joseph  N.  Pugh,  receiver,  but  was  the  contract 
of  George  P.  Webb,  as  receiver;  second,  that  the 
agreement  to  indemnify  the  bonding  company 
against  litigation,  costs,  attorney  fees,  etc.,  was 
upon  Webb  only,  and  could  not  bind  the  funds  in 
his  hands  as  such  receiver;  and,  third,  that  there 
was  no  liability  on  the  bond. 

It  is  earnestly  contended  by  counsel  for  plaintiff 
in  error  that  because  Webb,  as  receiver,  made  ap- 
plication for  the  surety  bond  in  question,  any  agree- 
ment made  by  him  and  any  liability  incurred 
thereby  does  not  bind  his  successor,  Joseph  N. 
Pugh,  as  receiver.  We  can  not  agree  with  counsel 
in  this.  A  receiver  is  simply  the  creature  of  the 
court,  and  acts  for  the  court,  and  to  all  intents  and 
purposes,  so  far  as  the  receivership  is  concerned,  is 
the  court  to  that  extent;  and  the  mere  fact  that  a 
receiver  dies,  or  resigns,  or  is  removed  by  the  court, 
and  a  new  one  is  appointed,  in  no  way  Jessens  the 
legal  liability  of  the  receiver,  and  in  no  way  affects 
or  lessens  the  lawful  acts  done  by  his  predecessor 
under  authority  of  and  direction  of  the  court,  which 
fully  appears  in  the  instant  case.  The  claim  that 
the  liability,  if  any  exists,  is  a  personal  one  against 
Webb,  and  does  not  bind  the  funds  in  the  hands  of 
the  receiver,  is  not  well  taken.  The  surety  bond  in 
question  was  secured  by  order  of  the  court.  The 
application  and  contract  for  the  same  was  made 
with  the  bonding  company  by  Webb,  as  receiver, 
in  the  interest  of  and  for  the  benefit  of  the  trust 
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estate,  and  not  in  the  interest  of  or  for  the  benefit  of 
Webb  personally.  The  application  was  made  by 
Webb  as  receiver,  and  the  bond  was  issued  to  him 
as  such,  and  his  successor  and  the  trust  estate  are 
bound  thereby  in  just  the  same  degree  and  to  the 
same  extent  as  if  Webb  had  continued  as  such  re- 
ceiver. 

An  examination  of  the  application  and  contract 
made  by  the  receiver,  Webb,  clearly  shows  an  ex- 
press contract  whereby  the  receiver  agrees  to  save 
the  bonding  company  from  any  damages,  costs,  etc., 
as  will  fully  appear  in  paragraph  four  of  said  con- 
tract, which  is  as  follows : 

"That  said  applicant  [Webb]  hereby  further 
agrees  in  the  event  of  a  failure  to  comply  with  any 
or  all  of  the  covenants,  conditions  and  agreements 
hereinbefore  expressed,  to  substitute  other  sureties 
on  said  bond  within  fifteen  days  after  notice  of  such 
non-compliance  or  default  has  been  given  to  said 
applicant,  by  the  said  company.  Any  damages, 
costs  or  expense  which  said  company  may  sustain, 
or  incur,  or  be  put  to,  including  traveling  expenses, 
costs  for  investigations,  court  costs  and  lawyers' 
fees,  in  obtaining  a  release  or  discharge  from  said 
bond  as  surety  thereon,  shall  be  borne  and  paid  by 
said  applicant,  when  and  as  said  company's  liability 
for  the  same  shall  accrue/' 

In  the  light  of  the  provisions,  conditions  and 
terms  of  the  said  contract  between  Webb,  as  re- 
ceiver, and  the  bonding  company,  in  the  light  of  the 
law  governing  receivers,  their  rights  and  liabilities 
upon  contracts,  made  in  the  interest  of  the  trusts 
they  represent,  by  and  under  the  authority  and  di- 
rection of  the  court  appointing  them,  and  in  the 
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light  of  the  law  governing  the  rights  of  principal 
and  agent,  we  can  arrive  at  but  one  conclusion,  and 
that  is  that  the  judgment  of  the  court  below  is 
right;  and  a  majority  of  the  court  being  of  that 
opinion,  the  judgment  of  the  court  of  common  pleas 
is  affirmed. 

Judgment  affirtned. 

Shields,  J.,  concurs. 

Powell,  J.,  dissents. 


The  County  of  Miami  et  al.  v.  Deeds  et  al. 

Conservancy  court  —  Amended  petition — Elimination  of  territory 
—  Withdrawal  of  judge  —  Jurisdiction, 

L  A  conservancy  court  may  permit  the  filing  of  an  amended  peti- 
tion eliminating  territory  which  was  included  in  an  original 
petition  for  the  establishment  of  a  conservancy  district. 

2.  Where  territory  has  been  eliminated  from  a  conservancy  district 
and  a  judge  representing  such  territory  withdraws,  the  remain- 
ing members  of  a  conservancy  court  are  not  divested  of  juris- 
diction. (Decided  May  18,  1916.) 

Error:     Court    of    Appeals    for    Montgomery 
county. 

•  Mr.  Frank  C.  Goodrich,  prosecuting  attorney  of 
Miami  county ;  Mr.  D.  Finley  Mills,  prosecuting  at- 
torney of  Shelby  county;  Mr.  Charles  E.  Ballard, 
prosecuting  attorney  of  Clark  county,  and  Mr.  P. 
R.  Taylor,  for  plaintiffs  in  error. 

Mr.  J.  A.   McMahon  and  Messrs.  Brown  & 
Frank,  for  defendants  in  error. 
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Shields,  J.  A  petition  in  error  is  filed  herein 
to  reverse  the  judgment  of  the  court  below  on  sub- 
stantially three  grounds : 

1.  That  the  court  below  erred  in  allowing  the 
plaintiffs  below  to  file  an  amended  petition  by 
eliminating  certain  territory  embraced  in  the  orig- 
inal petition. 

2.  That  said  court  was  without  jurisdiction  to 
hear  and  determine  the  matters  in  controversy  after 
Judge  Hoover  retired  from  and  severed  his  con- 
nection with  the  court  hearing  said  case. 

3.  That  the  finding  of  said  court  establishing 
the  district  is  based  upon  insufficient  evidence  in 
contemplation  of  the  act  authorizing  the  organiza- 
tion of  conservancy  districts  in  the  state  of  Ohio. 

The  object  of  the  Conservancy  Act  of  Ohio  is  so 
clearly  defined  in  its  title  that  we  find  it  unnecessary 
to  make  any  reference  thereto,  and,  its  constitution- 
ality having  been  passed  on  and  upheld  by  the  su- 
preme court  of  this  state,  it  is  likewise  unnecessary 
to  discuss  anything  outside  of  the  assignments  of 
error  in  the  petition  in  error  brought  upon  the  rec- 
ord before  this  court  for  review. 

1.  At  the  threshold  of  the  hearing  of  the  case 
it  appears  that  "the  petitioners  filed  a  motion  re- 
questing leave  of  the  court  to  amend  their  petition 
to  reduce  the  size  of  the  proposed  district  by  elim- 
inating Logan  county  and  part  of  Shelby  county, 
as  set  forth  in  said  motion,"  which  motion  was  by 
the  court  sustained  and  leave  granted.  This  action 
of  the  court  was  duly  excepted  to  at  the  time,  and 
is  assigned  as  error.  It  is  the  policy  of  the  law  and 
the  practice  of  courts,  in  the  exercise  of  a  sound 
discretion,  to  act  liberally  upon  applications  for 
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amendments  to  pleadings;  for,  as  was  held  by  our 
own  supreme  court  in  Snider' s  Exrs.  et  al.  v.  Young 
et  al.,  72  Ohio  St.,  494,  509,  quoting  from 
Shamokin  Bank  v.  Street,  16  Ohio  St.,  10,  "the 
general  power  of  amendment  given  to  the  courts  by 
the  code  is  very  broad,  and  is  only  limited  by  the 
*  justice'  of  the  case."  The  object  of  the  exercise 
of  this  discretionary  power  is  too  apparent  to  merit 
discussion,  but  if  anything  was  lacking  in  this  re- 
spect, as  afforded  by  general  statutory  authority 
conferred  on  courts  to  grant  amendments  of  this 
character,  the  provisions  of  Section  3  of  said  con- 
servancy act  expressly  warrant  it.  Ordinarily, 
before  trial,  amendments  are  allowed  upon  oral 
statements  of  counsel,  when  the  same  do  not  have 
the  effect  of  changing  the  cause  or  causes  of  action 
stated,  and,  even  after  trial,  to  conform  to  the  facts 
proven ;  and  when  so  allowed  before  trial  the  event 
of  the  trial  demonstrates  whether  or  not  such  action 
is  or  is  not  wisely  taken.  Nor  do  we  think  that 
under  the  inherent  authority  of  the  trial  court  to 
deal  with  amendments,  any  hearing  based  upon 
testimony  is  necessary  for  this  purpose.  Here  the 
object  of  the  amendment  was  to  eliminate  certain 
territory  embraced  in  the  original  petition.  The 
record  shows  that  the  motion  to  amend  was  duly 
filed  and  argued  by  counsel,  and  that  after  ten  days 
thereafter  the  court  allowed  the  amendment  to  be 
made,  at  which  time  it  appears  that  an  amended 
petition  was  filed,  issue  joined  by  the  refiling  of 
the  pleadings  and  other  papers  to  the  petition  orig- 
inally filed,  and  the  case  heard  on  the  evidence.  It 
appears  that  no  objection  was  made  to  the  form  of 
such  amended  petition  at  the  time  of  filing,  hence 
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siKh  objection  afterwards  raised  will  be  considered 
as  having  been  waived,  especially  in  view  of  the 
action  of  the  defendants  below  in  refiling  their 
answers  to  such  petition.  In  thus  allowing  this 
amendment  we  think  the  court  did  not  abuse  its 
discretionary  power,  and  we  therefore  hold  that 
there  is  no  substantial  foundation  shown  for  the 
first  allegation  of  error  recited  in  said  petition  in 
error. 

2.  It  was  argued  that  because  of  the  with- 
drawal of  Judge  Hoover  as  a  member,  said  court 
had  no  jurisdiction  to  hear  said  case,  and  that  its 
finding  establishing  a  district  as  a  conservancy  dis- 
trict is  a  nullity. 

It  appears  that  in  conformity  with  the  provisions 
of  the  conservancy  act  the  common  pleas  judges  in 
the  counties  composing  the  proposed  original  dis- 
trict convened  at  the  court  house  in  the  city  of 
Dayton,  Montgomery  county,  Ohio,  where  the 
original  petition  for  the  establishment  of  a  con- 
servancy district  was  filed.  Judge  Broderick,  a 
resident  of  Union  county,  represented  Logan 
county,  which  at  the  time  constituted  a  part  of  his 
judicial  district;  but  he  was  afterwards  succeeded 
on  the  conservancy  court  by  Judge  Hoover  who 
had  been  elected  common  pleas  judge  of  Logan 
county  under  the  new  constitutional  amendment, 
and  who  at  the  time  of  commencement  of  the  hear- 
ing took  the  place  of  Judge  Broderick.  These 
judges,  representing  their  respective  counties,  were 
authorized  to  sit,  and  constituted  a  conservancy 
court,  under  Section  6  of  said  act,  which  provides : 

"In  case  of  a  district  lying  in  more  than  one 
county,  one  common  pleas  judge  of  each  of  the 
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counties  having  land  in  the  district  shall  sit  as  a 
court  in  the  court  house  where  the  original  petition 
was  filed,  to  make  the  findings  required  by  this 
section  and  by  section  12  herein.  A  majority  of 
said  judges  shall  be  necessary  to  render  a  decision." 

Stating  the  facts  as  they  actually  occurred,  as 
shown  by  the  bill  of  exceptions,  we  quote  from 
pages  3  and  4  of  said  bill  of  exceptions,  which  re- 
cite the  following: 

"Be  It  Remembered,  That  at  the  trial  of  this 
cause.  In  the  Matter  of  the  Miami  Conservancy 
District,  at  the  April  term,  A.  D.  1915,  of  the 
Common  Pleas  Court  of  Montgomery  County, 
Ohio,  said  hearing  beginning  Thursday,  June  24, 
1915,  before  Their  Honors,  Judge  Sprigg  of 
Montgomery  County,  Judge  Wright  of  Warren 
County,  Judge  Geiger  of  Clark  Cotmty,  Judge 
Murphy  of  Butler  County,  Judge  Kyle  of  Greene 
County,  Judge  Jones  of  Miami  County,  Judge 
Hoover  of  Logan  County,  Judge  Mathers  of  Shelby 
County  and  Judge  Cosgrave  of  Hamilton  County, 
the  following  proceedings  were  had,  and  the  peti- 
tioners, to  maintain  the  issues  on  their  part,  offered 
and  introduced  the  following  evidence  and  testi- 
mony : 

"  '10:00  A.  M,  Thursday,  June  24,  1915.  Hon. 
Carroll  Sprigg,  Judge  of  the  Common  Pleas  Court 
of  Montgomery  County,  Ohio,  Presiding. 

"  'A  motion  was  filed  by  counsel  for  the  City  of 
Troy  and  the  County  of  Miami  asking  that  the 
counties  of  Darke,  Auglaize  and  Champaign  be 
made  parties  defendant  for  the  reasons  stated  in 
the  motion  filed.     Said  motion  was  overruled  by 
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the  Court  at  the  time,  and  exception  noted  by  coun- 
sel for  the  City  of  Troy  and  County  of  Miami. 

"  'Counsel  for  the  petitioners  filed  a  motion  re- 
questing leave  of  the  Court  to  amend  their  petition 
to  reduce  the  size  of  the  proposed  District  by  elim- 
inating Logan  County  and  part  of  Shelby  County, 
as  set  forth  in  said  motion.  Said  motion  was 
argued  by  counsel  on  both  sides.  The  motion  was 
then  sustained  by  the  Court,  and  exceptions  noted 
by  counsel  for  objectors. 

"  Thereupon  His  Honor,  Judge  Hoover,  of 
Logan  Cotmty,  withdrew  as  a  member  of  the 
Court. 

"  Thereupon  counsel  for  Shelby  County  and 
Miami  County  noted  an  exception  to  the  Court  con- 
tinuing any  further.' " 

The  good  faith  shown  in  eliminating  Logan 
county  from  the  territory  embraced  in  the  orig- 
inal petition  appears  to  find  support,  if  not  justifica- 
tion, in  the  evidence  adduced  in  support  of  the  peti- 
tion as  amended.  With  the  petition  before  the 
court  as  amended,  and  Logan  county  no  longer  in 
the  enumeration  of  counties  "having  land  in  the 
district,"  was  Logan  county  thereafter  entitled  to 
representation  on  said  court  ?  Was  it  then  a  part 
of  the  district  to  be  benefited,  and  part  of  the  lands 
occupied  by  said  district  to  be  held  liable  to  assess- 
ments for  the  construction  and  maintenance  of  said 
proposed  improvement?  Under  the  provisions  of 
Section  6  of  said  act  such  a  claim  would  scarcely 
be  made.  But  it  is  contended  that  Judge  Hoover, 
having  been  a  member  of  the  court,  could  not  be 
deprived  of  the  legal  right  of  sitting  as  a  member 
thereof  by  reason  of  any  change  in  the  pleadings 
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in  the  case.  It  is  apparent  that  Judge  Hoover 
shared  the  view  that  the  right  of  Logan  county  to 
be  represented  on  the  court  rested  on  its  inclusion 
among  the  counties  to  be  embraced  in  the  proposed 
district,  "having  land  in  the  district;"  and  when 
Lx>gan  county  by  said  amendment  was  eliminated 
from  said  counties  such  right  of  representation 
ceased  and  Judge  Hoover  thereby  became  disquali- 
fied to  further  participate  in  the  hearing  and  "with- 
drew as  a  member  of  the  court."  Such  withdrawal 
was  wholly  voluntary  and  undoubtedly  was 
prompted  by  a  sense  of  duty  under  the  circum- 
stances. But  plaintiffs  in  error  urge  that  the  court 
as  originally  constituted  having  acquired  jurisdic- 
tion of  the  case  can  not  be  ousted  of  such  jurisdic- 
tion by  amendment  of  the  pleadings.  Ordinarily 
jurisdiction  continues  when  it  once  attaches,  but 
the  fact  is  not  to  be  lost  sight  of  that  the  foundation 
and  right  of  jurisdiction  here  lies  in  the  qualifica- 
tion imposed  by  the  express  terms  of  said  section 
of  said  act,  namely,  that  "one  common  pleas  judge 
of  eaclf  of  the  counties  having  land  in  the  district 
shall  sit  as  a  court."  With  Logan  county  no  longer 
in  the  case,  its  elimination,  and  the  voluntary  with- 
drawal of  Judge  Hoover  as  a  member  of  the  court, 
in  our  judgment,  could  not  and  did  not  affect  or 
deprive  the  remaining  members  of  the  court  of 
jurisdiction  of  the  case.  Without  discussing  the 
question  raised  by  counsel  as  to  the  intervening 
rights  of  parties  to  prosecute  error  herein,  we  hold 
that  said  hearing  was  had  and  a  decision  was 
reached  and  rendered  by  a. constitutional  majority 
of  such  members  of  the  court,  that  the  proceedings 
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of  said  hearing  were  regular,  and  that  said  judg- 
ment of  said  court  so  rendered  is  valid. 

3.  As  to  the  finding  of  said  court  establishing 
said  district,  the  act  conferring  as  it  does  jurisdic- 
tion on  courts  of  common  ^leas  to  establish  con- 
servancy districts  when  the  conditions  stated  in  said 
act  are  found  to  exist,  and  said  court  in  the  exercise 
of  such  jurisdiction  having  found  such  conditions 
to  exist  in  this  case — based  upon  the  facts  found 
from  the  evidence  and  applying  the  provisions  of 
said  act  to  the  facts  so  found — we  have  no  hesi- 
tancy in  saying  that  the  action  of  said  court  in 
this  respect  is  warranted  both  by  the  evidence  and 
the  law. 

Finding  no  error  in  the  record,  prejudicial  to  the 
legal  rights  of  the  plaintiffs  in  error,  it  follows  that 
the  judgment  of  the  court  of  common  pleas  will 
be  affirmed. 

Judgment  affirmed. 

Powell  and  Houck,  JJ.,  concur. 

Judges  of  the  Fifth  Appellate  District  sitting  in 
place  of  Judges  Ferneding,  Allread  and  Kunkle, 
of  the  Second  Appellate  District. 
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Penick  V.  Penick  et  al. 

Conveyances  —  Fraud  of  creditors  —  Deed  executed  before  suit  — 
But  recorded  after  claim  reduced  to  judgment  —  Claimant  a 
subsequent  creditor,  when. 

An  action  to  set  aside  a  conveyance  on  the  ground  of  fraud  does 
not  lie  against  a  grantor  who  executed  the  deed,  upon  which 
the  attack  is  made,  prior  to  the  bringing  of  suit  by  plaintiff,  not- 
withstanding the  said  deed  was  not  placed  on  record  until  after 
the  plaintiff  had  reduced  his  claim  to  judgment. 

(Decided  March  27,  1916.) 

Appeal:   Court  of  Appeals  for  Licking  county. 

Mr.  J.  V.  Hillard,  for  plaintiff. 

Messrs.  Fitsgibbon,  Montgomery  &  Black,  for 
defendants. 

HoucK,  J.  This  case  comes  here  by  way  of  ap- 
peal from  the  common  pleas  court  of  Licking 
county,  Ohio,  and  the  relief  sought  by  plaintiff, 
Dessa  P.  Penick,  is  the  setting  aside  of  a  certain 
deed  executed  and  delivered  by  the  defendant  Eva 
L.  Penick,  to  her  husband,  Emless  L.  Penick,  the 
petition  alleging  the  same  to  have  been  made  in 
fraud  of  the  rights  of  plaintiff  and  other  creditors 
of  the  said  Eva  L.  Penick. 

The  petition  in  substance  avers  that  at  the  April 
term  of  the  common  pleas  court,  in  the  year  1912, 
plaintiff  recovered  a  judgment  against  the  defend- 
ant Eva  L.  Penick  in  the  sum  of  $1,200,  with  in- 
terest from  the  first  day  of  said  term,  to-wit,  April 
1,  1912,  at  the  rate  of  six  per  cent,  per  annum,  and 
for  costs;  that  on  the  28th  day  of  August,  1908, 
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the  defendant  Eva  L.  Penick,  in  contemplation  of 
incurring  said  debt  and  with  intent  to  hinder,  delay 
and  defraud  her  creditors,  conveyed  the  following 
real  estate  (being  house  and  lots  located  in  the  city 
of  Newark,  Licking  county,  Ohio,)  to  the  defend- 
ant Emless  L.  Penick,  who  well  knew  said  intent, 
for  the  colorable  consideration  of  $1  and  other  con- 
siderations, but  for  no  actual  consideration  what- 
ever, said  property  being  worth  at  time  of  con- 
veyance the  sum  of  $2,500;  that  said  Eva  L.  Penick 
conveyed  said  property  voluntarily  and  without 
consideration  to  her  husband,  the  said  Emless  L. 
Penick,  for  the  purpose  of  defrauding  the  creditors 
of  the  defendant,  and  especially  this  plaintiff;  and 
that  within  three  days  after  obtaining  the  above- 
named  judgment  the  deed  conveying  to  the  defend- 
ant the  above-described  premises  was  placed  on 
record,  being  recorded  on  the  23d  day  of  April, 
1912,  in  deed  record  book  No.  219,  page  257,  of  the 
deed  records  of  said  county.  Wherefore  plaintiff 
prays  that  said  conveyance  may  be  declared  null 
and  void  and  that  she  may  be  decreed  equitable 
relief,  etc. 

The  answer  is  a  general  denial  of  each  and  all 
the  material  allegations  set  forth  in  the  petition. 

The  essential  facts  in  this  controversy  and  the 
ones  necessary  for  the  proper  determination  of  the 
issues  in  the  case  are  as  follows: 

The  defendant  Eva  L.  Penick,  for  the  considera- 
tion of  $1,  executed  and  delivered  to  Emless  L. 
Penick,  her  husband,  a  quitclaim  deed  for  the  real 
estate  in  question,  the  deed  bearing  date  of  August 
29,  1908,  and  being  delivered  to  the  grantee  by  the 
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grantor  on  the  same  day.  On  the  18th  day  of  May, 
1909,  the  plaintiff  commenced  a  suit  in  the  com- 
mon pleas  court  of  Licking  county,  Ohio,  asking 
damages  against  the  defendant  Eva  L.  Penick,  for 
alienating  from  her  the  affections  of  her  husband, 
J.  Ray  Penick.  The  cause  was  tried  and  on  April 
19,  1912,  a  verdict  of  the  jury  in  the  sum  of  $1,200 
was  returned  in  favor  of  the  plaintiff.  The  deed 
in  question  was  left  for  record  on  the  22d  day  of 
April,  1912,  and  was  duly  recorded  in  the  record 
of  deeds  for  Licking  county,  Ohio,  on  the  23d  day 
of  April,  1912,  as  appears  in  volume  219,  page  257, 
of  the  deed  records  of  said  county.  The  petition 
in  the  present  case  was  filed  August  4,  1913,  and 
the  cause  was  submitted  to  this  court  on  a  tran- 
script of  the  testimony  taken  in  the  trial  of  the  case 
in  the  court  of  common  pleas. 

We  are  of  the  opinion  that  there  are  but  two 
questions  necessary  to  be  considered  in  the  present 
case,  and  upon  these  the  rights  of  the  parties  hereto 
must  be  determined.  First :  Was  the  plaintiff,  un- 
der the  facts  in  this  case,  a  creditor  of  the  defend- 
ant Eva  L.  Penick,  at  the  time  her  suit  for  damages 
was  filed?  Second:  Was  the  deed  in  question 
from  Eva  L.  Penick  to  her  husband,  Emless  L. 
Penick,  voluntarily  made,  was  it  executed  without 
consideration,  and  was  it  done  for  the  purpose  of 
defrauding  Dessa  P.  Penick,  a  creditor? 

Addressing  ourselves  to  the  first  question  it  will 
be  necessary  to  determine  whether  Dessa  P.  Penick 
was  a  creditor  of  Eva  L.  Penick,  as  contemplated 
in  law,  at  the  time  of  the  execution  and  delivery  of 
the  deed  in  question,  or  was,  under  the  facts  as 
shown  by  the  evidence,  a  subsequent  creditor.    If 
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she  was  a  creditor  at  the  time  of  the  execution  and 
delivery  of  the  deed  in  question,  then  she  is  entitled 
to  prosecute  this  suit ;  but  if  she  became  a  creditor 
thereafter,  then  she  has  no  right  in  law  to  prosecute 
the  same. 

The  evidence  in  this  case  shows  that  the  deed 
was  executed  on  the  28th  day  of  August,  1908,  and 
the  suit  for  damages  was  filed  May  18,  1909.  A 
mere  claim  for  damages  for  the  alienation  of  af- 
fections certainly  is  not  a  credit  until  it  is  reduced 
to  judgment,  and  Dessa  P.  Penick  in  her  suit  for 
damages  against  Eva  L.  Penick  is  not  a  creditor, 
within  the  meaning  of  the  law  upon  the  subject  of 
conveyances  in  fraud  of  creditors,  until  her  reputed 
claim  has  been  reduced  to  judgment.  The  mere  fact 
that  Dessa  P.  Penick  threatened  to  bring  suit  for 
damages  against  her  mother-in-law,  Eva  L.  Penick, 
in  no  wise  makes  her  a  creditor,  because  the  suit 
might  never  have  been  brought  and  judgment 
might  never  have  been  obtained.  Therefore,  in  the 
instant  case,  a  court  of  equity  would  not  be  justified 
in  setting  aside  the  deed  in  question,  even  though 
the  deed  was  without  consideration,  in  the  face  of 
the  fact  that  the  plaintiff  was  a  subsequent  creditor. 
The  burden  in  this  case  was  upon  the  plaintiff  to 
show  that  she  was  a  creditor  of  Eva  L.  Penick  at 
the  time  of  the  execution  and  delivery  of  the  deed 
in  question,  and  that  the  real  estate  described  in 
the  deed  was  transferred  by  the  defendant  Eva  L. 
Penick  with  intent  on  her  part  to  defraud  the  plain- 
tiff. We  feel  that  our  theory  of  the  law  in  this  re- 
gard is  well  established  by  the  principles  laid  down 
in  the  cases  of  Evans  et  al.  v.  Lewis,  30  Ohio  St., 
11,  and  White  v.  Gates,  42  Ohio  St.,  109,  112. 
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As  to  the  second  proposition,  it  will  be  conceded 
that  fraud  is  never  inferred,  but  must  be  alleged 
and  proved  by  clear  and  convincing  evidence.  The 
instrument  sought  to  be  set  aside  in  the  case  at 
bar  is  a  deed,  which  the  evidence  clearly  and  con- 
clusively shows  was  properly  and  legally  executed 
by  the  grantor  and  delivered  to  the  grantee;  and  a 
court  of  equity  can  not  and  will  not  set  it  aside  upon 
the  ground  of  alleged  fraud  as  to  a  creditor  unless 
the  claim  made  by  the  alleged  creditor  is  fully 
established  by  a  degree  of  proof  that  will  warrant 
such  action,  under  the  peculiar  facts  and  circum- 
stances indicated  by  the  evidence  submitted  in  the 
case,  applying  thereto  the  well-established  principles 
of  law  applicable  to  the  same. 

We  feel  it  is  the  settled  policy  of  not  only  this 
but  other  states,  as  indicated  by  repeated  decisions 
of  our  courts  of  last  resort,  that  deeds  executed  in 
conformity  to  law  shall  not  be  set  aside  except  upon 
such  evidence  as  will  clearly  satisfy  the  court  that 
the  claim  of  fraud  has  been  fully  and  completely 
established,  the  mere  preponderance  of  the  evidence 
not  being  sufficient. 

Upon  the  whole  case  we  are  satisfied  that  the 
plaintiff  has  not  made  out  her  claim  by  such  clear 
and  convincing  evidence  as  will  entitle  her  to  the 
relief  prayed  for  in  her  petition.  Therefore  the 
petition  of  plaintiff  is  dismissed  at  her  costs. 

Petition  dismissed  and  judgment  for  defendants. 

Shields  and  Powell,  JJ.,  concur. 
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The  State,  ex  rel.  Hilt,  Justice  of  the  Peace, 
V.  Renz,  Clerk  of  Courts. 

Justices  of  the  peace — Jurisdiction -^  Obtaining  juries  —  Section 
^343^»  General  Code  —  Clerk  of  common  pleas  court  —  Manda- 
mus—  Drawing  names  from  jury  wheel  —  Section  12475,  Gen* 
eral  Code  —  Conversion  by  bailee,  etc, 

1.  Section  13432,  General  Code,  does  not  confer  jurisdiction  upon 

justices  of  the  peace,  police  judges  or  mayors,  but  directs  the 
method  of  procedure  for  obtaining  a  jury  in  cases  in  which 
such  magistrates  have  final  jurisdiction. 

2.  Mandamus  will  not  lie  against  the  clerk  of  the  court  of  common 

pleas  to  compel  him  to  draw  from  the  jury  wheel  names  of 
persons  to  serve  as  jurors  in  a  prosecution  before  a  justice  of 
the  peace  for  the  violation  of  Section  12475,  General  Code. 

(Decided  June  19,  1916.) 

In  Mandamus:  Court  of  Appeals  for  Lucas 
county. 

Mr.  P.  J.  Phelan  and  Mr.  George  S.  Moss,  for 
relator. 

Mr.  J.  C.  D' Alton,  prosecuting  attorney,  and  Mr. 
A.  J.  Seney,  for  defendant. 

Richards,  J.  This  is  an  original  action  in 
mandamus  commenced  in  this  court,  the  object  of 
which  is  to  compel  the  clerk  of  the  court  of  com- 
mon pleas  of  Lucas  county  to  draw  from  the  jury 
wheel  20  names  of  persons  to  serve  as  jurors  in 
a  certain  prosecution  before  a  justice  of  the  peace 
in  this  county. 

The  petition  discloses  that  an  affidavit  has  been 
filed  before  the  relator,  Raymond  C.  Hilt,  as  a 
justice  of  the  peace,  charging  one  E.  H.  Drink- 
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water  with  an  offense  under  Section  12475,  Gen- 
eral Code.  That  section  prescribes  a  fine  or  im- 
prisonment, or  both,  for  whoever,  with  intent  to 
defraud,  sells,  secretes,  destroys,  converts  to  his 
own  use,  or  otherwise  disposes  of  chattel  property 
which  has  been  given  him  in  trust,  or  on  deposit, 
or  under  an  agreement  to  purchase  on  the  install- 
ment plan,  and  prescribes  a  like  penalty  against 
whoever,  with  intent  to  defraud,  removes  the  prop- 
erty beyond  the  county.  The  petition  further  avers 
that  the  defendant  Drinkwater  on  being  arraigned 
entered  a  plea  of  not  guilty  and  demanded  a  jury, 
and  that  the  relator  fixed  the  time  of  trial  and 
certified  to  the  clerk  of  the  court  of  common  pleas 
the  fact  of  such  prosecution  pending  before  him 
and  demanded  that  the  clerk  certify  a  jury  in  said 
cause. 

The  defendant,  William  F.  Renz,  has  filed  a  gen- 
eral demurrer  to  the  petition,  and  the  only  question 
to  be  decided  is  whether  it  is  the  duty  of  the  clerk 
of  courts,  under  the  circumstances  shown,  to  draw 
names  of  persons  to  serve  as  jurors. 

It  is  insisted  on  behalf  of  the  relator  that  this 
duty  is  enjoined  by  virtue  of  the  language  of  Sec- 
tion 13432,  General  Code,  which  reads  as  follows: 

"In  prosecutions  before  a  justice,  police  judge  or 
mayor,  when  imprisonment  is  a  part  of  the  punish- 
ment, if  a  trial  by  jury  is  not  waived,  the  magis- 
trate, not  less  than  three  days  nor  more  than  five 
days  before  the  time  fixed  for  trial,  shall  certify  to 
the  clerk  of  the  court  of  common  pleas  of  the  county 
that  such  prosecution  is  pending  before  him." 

The  section  above  quoted  does  not  bestow,  nor 
does  it  purport  to  bestow,  any  jurisdiction  upon 
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justices  of  the  peace,  police  judges  or  mayors,  but 
simply  provides  the  method  of  procedure  for  ob- 
taining a  jury  in  cases  in  which  such  magistrates 
have  final  jurisdiction.  In  the  case  under  con- 
sideration unless  the  justice  of  the  peace  has  final 
jurisdiction  he  has  no  occasion  to  require  the 
services  of  a  jury,  and  no  authority  exists  for 
causing  the  names  of  persons  to  serve  as  jurors  to 
be  drawn  from  the  wheel.  By  final  jurisdiction  we 
mean,  of  course,  the  authority  to  try  the  defendant 
on  the  charge  made  against  him,  and  to  impose  a 
penalty  or  acquit  him,  and  not  the  mere  authority 
to  inquire  into  whether  an  oflFense  has  been  com- 
mitted, and  discharge  the  defendant  or  bind  him 
over  to  another  court.  The  final  jurisdiction  given 
by  statute  to  justices  of  the  peace  in  criminal  cases 
is  specifically  set  forth  in  other  sections  of  the 
statutes,  particularly  in  Sections  13423,  1153,  4414, 
4416, 4417, 12519,  12520,  and  others  of  the  General 
Code.  Under  Section  13423,  General  Code,  a 
large  number  of  oflFenses  are  named  over  which 
justices  of  the  peace,  police  judges  and  mayors  are 
given  final  jurisdiction,  and  in  numerous  other  in- 
stances throughout  the  statutes  these  magistrates 
are  given  jurisdiction  over  additional  oflFenses,  but 
nowhere  is  such  final  jurisdiction  given  to  a  justice 
of  the  peace  to  try  a  defendant  and  impose  a  penalty 
in  a  case  where  the  charge  is  under  Section  12475, 
General  Code,  unless  the  accused  in  writing  duly 
waives  a  jury  and  submits  to  be  tried  by  the  magis- 
trate, as  provided  by  Section  13511,  General  Code. 
It  is  perfectly  clear,  therefore,  that  Section 
13432,  General  Code,  can  apply  only  to  a  case  where 
the  oflScials  therein  named  are  given,  by  appropriate 
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Statutory  enactment,  final  jurisdiction  to  try  the  ac- 
cused, and  said  section  can  have  no  application  to 
a  prosecution  under  Section  12475,  General  Code. 
Manifestly  the  purpose  of  Section  13432,  General 
Code,  was  to  make  operative  all  the  statutory  pro- 
visions conferring  final  jurisdiction  of  offenses 
upon  the  officials  named  in  the  section,  where  im- 
prisonment may  be  a  part  of  the  punishment,  and 
the  section  can  relate  only  to  that  character  of 
cases.  To  hold  otherwise  would  be  to  decide  that 
the  codifying  commission  and  the  general  assembly, 
in  adopting  its  report  and  enacting  the  statute,  had 
indirectly  enlarged  the  jurisdiction  of  the  officials 
named  in  this  section  so  as  to  embrace  all  prosecu- 
tions where  imprisonment  is  a  part  of  the  penalty. 
It  is  inconceivable  that  the  general  assembly  had 
any  such  intent,  in  view  of  the  fact  that  the  juris- 
diction of  these  officials  is  carefully  stated  in  detail 
in  various  sections  of  the  General  Code,  and  that 
they  have  no  jurisdiction  except  such  as  may  be 
specially  conferred  by  statute. 

Courts  will  not  by  construction  extend  the  juris- 
diction of  a  justice^s  court  beyond  the  plain  lan- 
guage of  the  statute  giving  such  jurisdiction. 
(McCleary  v.  McLain,  2  Ohio  St.,  369.)  In  analogy 
to  what  was  said  by  the  supreme  court  in  In  re 
Hesse,  93  Ohio  St.,  at  page  235,  so  I  say  here,  if 
the  general  assembly  had  intended  to  amend  the 
various  statutes  prescribing  the  jurisdiction  of 
justices  of  the  peace  and  to  substitute  in  lieu  thereof 
the  general  language  used  in  Section  13432,  Gen- 
eral Code,  it  would  have  been  easy  to  have  done 
so  in  unequivocal  language. 
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It  is  true  that  a  conclusion  contrary  to  the  one 
herein  announced  was  reached  by  the  probate  court 
pi  Stark  county  in  the  case  of  State  v.  Pohlman,  13 
N.  P.,  N,  S.,  254,  but  we  can  not  concur  in  either  the 
conclusion  or  the  reasoning  of  the  court  in  that  case. 

The  conclusion  which  we  have  reached  is  in  ac- 
cordance with  opinions  given  county  prosecutors 
by  the  present  attorney  general  of  Ohio  and  by  his 
predecessor  in  office. 

For  the  reasons  given,  we  hold  that  the  demurrer 
to  the  petition  must  be  sustained  and  the  petition 
dismissed. 

Petition  dismissed. 

Chittenden  and  Kinkade,  JJ.,  concur. 


Miller  v.  Cline  et  al. 

WUls — Construction  —  Most  obvious  meaning  sought  and  adopted, 
when  —  Illiterate  will. 

The  illiterate  will  involved  in  the  instant  case  is  construed  by  the 
court  in  the  manner  which  gives  to  the  words  and  sentences 
used  the  meaning  which  it  seems  most  probable  the  testator  in- 
tended to  convey. 

(Decided  May  20,  1916.) 

Error  :     Court  of  Appeals  for  Knox  county. 

Mr.  L.  C.  Stillwell,  for  plaintiff  in  error. 
Mr,  Columbus  Ewalt,  for  defendants  in  error. 

HoucK,  J.     This  is  an  action  praying  the  direc- 
tion of  the  court  in  regard  to  the  construction  of 
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the  last  will  and  testament  of  Hugh  A.  Miller,  de- 
ceased. 

On  the  20th  day  of  December,  1907,  Hugh  A. 
Miller,  then  a  resident  of  Clay  township,  Knox 
county,  Ohio,  made  and  executed  a  paper  writing 
which  he  intended  as  and  for  his  last  will  and  testa- 
ment. On  the  20th  day  of  March,  1908,  the  said 
Hugh  A.  Miller  departed  this  life,  leaving  no  issue 
or  other  legal  representatives,  but  leaving,  surviv- 
ing him,  his  widow,  Florence  E.  Miller.  On  the  6th 
day  of  April,  1908,  said  will  was  duly  admitted  to 
probate  and  recorded  in  the  probate  court  of  Knox 
county,  Ohio,  the  same  being  in  the  words  and 
figures  following: 

"First.  I  desire  that  all  my  just  debts  and 
funeral  expenses  be  paid  as  soon  as  practicable 
after  my  decease. 

"Second.  I  give  and  bequeath  to  my  beloved 
wife  all  of  my  property  both  real  and  personal  con- 
sisting of  the  farm  on  which  we  now  reside  situated 
in  clay  Township  Knox  county.  Ohio  being  eighty 
Six  acres,  and  one  farm  containing  one  hundred 
and  Sixty  Six  acres  in  Harrison  Township  Knox 
county  Ohio  during  her  natural  life  and  all  the 
Stock  house  hold  goods  furniture  provisions  and 
other  goods  and  chattels  which  may  be  thereon  and 
all  moneys  If  any  at  the  time  of  my  decease  with- 
out making  any  appraisement  or  Sale  of  Such 
property  only  as  my  wife  deems  best  either  public 
or  private  I  make  a  request  of  my  wife  at  the  time 
Albert.  Summit,  a  foster  boy  that  we  are  raising  if 
he  still  continues  of  being  a  good  boy  to  both  of  us 
until  he  is  twenty  one  years  old  for  my  wife,  Flor- 
ence E.  Miller,  to  give  him  Two  thousand  dollars 
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in  money  If  my  wife  Should  marry  again  I  want 
all  of  Said  property  to  be  and  to  be  kept  in  my  wif es 
name  during  her  life  and  after  my  wifes  death,  I 
want  the  property  If  there  Should  be  any,  I  give 
to  Albert  Summit  one-half  of  what  is  left,  and  the 
other  half  to  be  given  to  the  Trustees  of  the  Baptist 
Church  of  Martinsburg  Ohio,  for  the  benifit  of  Said 
Church  as  they  think  best. 

"I  nominate  and  appoint  Florence,  E.  Miller  to 
be  the  executrix  of  this  Will,  without  bond." 

We  are  required  to  construe  this  will  in  order  to 
determine  the  nature  and  extent  of  the  estates  of 
Florence  E.  Miller,  the  surviving  widow,  the  Bap- 
tist Church  of  Martinsburg,  Ohio,  and  Albert 
Summit,  the  foster  son  of  testator.  It  will  be  ob- 
served from  the  language  and  punctuation  used  in 
said  will  that  the  scrivener  was  not  skilled  in  the 
drawing  of  wills,  and  in  all  such  cases  the  aim  and 
object  of  the  interpreting  court  is  and  must  be,  if 
possible,  to  dispel  the  effect  of  improper  punctuation 
or  the  careless,  incorrect  or  ignorant  use  of  lan- 
guage on  the  part  of  the  testator  or  his  scrivener, 
and  make  the  will  interpret  what  the  testator  evi- 
dently meant  and  intended,  just  as  though  his  ideas 
had  been  clearly  and  correctly  stated  and  expressed 
therein. 

The  natural  and  literal  import  of  the  words  and 
phrases  used  is  presumed  to  have  been  intended, 
and  each  word  is  to  have  its  usual  effect  and  mean- 
ing given  to  it  if  the  general  intent  be  not  thwarted 
thereby.  Indeed,  it  is  the  duty  of  an  interpreting 
court  to  deal  lightly  with  errors  of  syntax  and 
punctuation,  where  the  testator  did  not  write  his 
own  will,  as  in  the  instant  case.    The  sole  purpose 
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of  making  a  will  is  to  express  in  written  language 
the  wishes  of  the  testator  and  thereby  carry  out 
his  intentions;  and  the  only  object  of  construction 
is  to  ascertain  that  intent,  which  must  be  obtained 
from  the  words  used  in  the  will.  The  inquiry  is 
not,  What  thought  did  the  testator  wish  to  express 
by  the  language  used?  but,  What  thought  has  he 
expressed  by  the  words  and  sentences  used  in  his 
will?  The  judicial  expositor  must  interpret  the 
language  as  it  appears  in  the  will,  and  therefore  if 
the  scrivener,  by  reason  of  lack  of  knowledge,  in- 
advertence or  carelessness  on  his  part,  did  not  use 
the  language  that  would  properly  carry  out  the  in- 
tentions of  the  testator  in  the  disposition  of  his 
property  the  responsibility  is  with  the  testator  and 
not  with  the  court;  for  its  interpretation  is  based 
solely  on  the  language  as  found  in  the  instrument. 
The  rules  for  the  construction  of  a  will  in  Ohio  are 
well  established,  being  as  follows: 

1.  In  the  construction  of  a  will  the  sole  purpose 
of  the  court  should  be  to  ascertain  and  carry  out 
the  intention  of  the  testator. 

2.  Such  intention  must  be  warranted  from  the 
words  contained  in  the  will. 

3.  The  words  contained  in  the  will,  if  technical, 
must  be  taken  in  their  technical  sense,  unless  it  ap- 
pears from  the  context  that  they  were  used  by  the 
testator  in  some  secondary  sense. 

4.  All  parts  of  the  will  must  be  construed  to- 
gether, and  effect,  if  possible,  given  to  every  word 
contained  in  it. 

5.  In  construing  a  will  grammatical  accuracy 
need  not  be  obtained,  but  it  should  be  read  with  a 
view  to  the  situation  and  circumstances  of  the 
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testator  in  reference  to  the  subjects  of  his  disposi- 
tion and  the  objects  of  his  bounty. 

6.  With  these  collateral  aids  to  a  correct  in- 
terpretation the  will  must  speak  for  itself,  and  the 
intention  of  the  testator  be  gathered  from  what  ap- 
pears on  its  face. 

While  these  rules  are  used  in  the  interpretation 
of  wills,  yet  to  lay  down  any  positive  and  definite 
rules  of  universal  application  in  the  interpretation 
of  wills  is  impossible;  for  every  will  must  stand  or 
fall  upon  the  language  used  therein  and  the  test 
that  is  applied  to  it,  and  therefore  courts  are  not 
inclined  to  follow  rules  of  construction  blindly  but 
to  interpret  reasonably  in  each  particular  case.  We 
feel  that  our  theory  as  to  the  rule  of  construction 
applicable  to  the  case  at  bar  is  fully  borne  out  by 
our  supreme  court  in  the  case  of  Moon,  Admr.,  v. 
Stewart  et  al.,  87  Ohio  St.,  349,  where  Judge  John- 
son, speaking  for  the  court,  says  at  page  357 : 

"It  may  be  safely  remarked  that  in  the  report  of 
cases  involving  the  construction  of  wills  it  is  no 
longer  necessary  or  profitable  to  discuss  the  various 
general  rules  which  control  the  inquiry.  They  are 
well  established,  simple  and  familiar.  Rules  for 
construing  wills  are  less  rigid  than  those  for  con- 
struing other  instruments.  Where  a  will  bears  the 
earmarks,  as  in  this  case,  of  having  been  drawn  by 
a  layman,  and  not  by  a  lawyer,  the  court  in  the  en- 
deavor to  arrive  at  the  intent  of  the  testator  will 
not  view  the  language  technically,  but  liberally,  and 
with  reference  to  its  popular  meaning.  It  is  very 
rare  that  any  two  wills  present  precisely  the  same 
question,  and,  therefore,  in  construing  doubtful 
clauses  the  court  will  ascertain  the  intention  of  the 
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testator,  as  the  language  of  such  clauses  may  rea- 
sonably be  interpreted  in  the  particular  c?ise.  It  has 
been  well  said  that  cases  on  wills  may  well  guide  as 
to  general  rules  -of  construction,  but  unless  a  case 
be  directly  in  point  in  its  essential  circtunstances 
and  data,  it  should  have  little  weight  with  the 
court." 

Giving  to  the  language  of  the  will  under  con- 
sideration that  plain  meaning  that  the  words  and 
sentences  therein  must  certainly  convey,  and  apply- 
ing thereto  the  rules  of  interpretation  as  herein  laid 
down,  we  can  arrive  at  but  one  conclusion,  and  that 
is  that  the  testator  intended  to  dispose  of  his  prop- 
erty as  follows: 

1.  To  Florence  E.  Miller,  his  surviving  widow, 
a  life  estate  in  all  of  the  real  estate  described  in  his 
will. 

2.  To  Florence  E.  Miller,  his  surviving  widow, 
all  of  his  personal  property,  including  moneys,  ab- 
solutely; subject,  however,  to  the  payment  of  his 
funeral  expenses  and  just  debts,  if  any. 

3.  Under  the  terms  and  provisions  of  said  wll, 
Albert  Summit  is  entitled  to  a  legacy  of  $2,000,  pro- 
vided he  complies  with  the  conditions  imposed  upon 
him  in  said  will;  the  same  to  be  a  lien  on  the  real 
estate  described  in  the  will,  subject,  however,  to  the 
life  estate  of  Florence  E.  Miller,  surviving  widow 
of  Hugh  A.  Miller,  the  testator. 

4.  After  the  death  of  the  widow,  Florence  E. 
Miller,  and  after  payment  of  the  legacy  of  $2,000, 
to  Albert  Summit,  provided  he  complies  with  the 
conditions  imposed  upon  him  with  reference  to  the 
said  legacy,  the  one-half  of  said  real  estate  de- 
scribed in  said  will  shall  go  to  and  vest  in  the  said 
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Albert  Summit,  and  the  other  half  shall  go  to  and 
vest  in  the  Baptist  Church,  located  at  Martinsburg, 
Ohio. 

Judgment  of  the  common  pleas  court  reversed, 
and  cause  remanded  to  that  court  with  instructions 
to  enter  a  judgment  as  herein  indicated. 

Judgment  reversed. 

Shields  and  Powell,  JJ.,  concur. 


Casebolt  v.  The  Kanawha  &  Michigan 
Railway  Co. 

Jurisdiction  —  State  courts  —  Federal  employers^  liability  act  ^$6 
U.  5".  Stats,  at  Large,  2gi  —  Interstate  commerce  —  Railroad 
employe  injured — Service  of  summons  —  Section  ii^T2,  Gen- 
eral Code, 

1.  Jurisdiction  of  the  state  courts  over  the  person  of  a  railroad 

company  engaged  in  interstate  commerce  to  enforce  the  rights 
of  employes  arising  under  the  federal  employers'  liability  act  of 
April  22,  1908,  as  amended  in  1910,  for  injuries  received  while 
engaged  in  interstate  commerce,  is  not  enlarged  by  that  act,  but 
depends  upon  the  jurisdiction  prescribed  by  the  state  laws. 

2.  Provisions  of  Section  11272,  General  Code,  apply  to  railroad  com- 

panies owning  or  operating  a  railroad  within  this  state  and  ser- 
vice may  be  made  thereon  in  accordance  with  the  provisions 
of  that  section. 

(Decided  September  1,  1916.) 

Error  :     Court  of  Appeals  for  Franklin  county. 

Mr.  F.  S.  Monnett;  Mr.  H.  M.  Myers  and  Mr. 
C.  W.  Dille,  for  plaintiff  in  error. 
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Messrs.  Grosvenor,  Jones  &  Worstell;  Mr.  Le- 
Roy  Allehach  and  Mr.  W.  N.  King,  for  defendant 
in  error. 

Pollock,  J.  The  parties  stand  in  this  court  as 
they  did  in  the  court  below. 

Plaintiff,  Clarence  Casebolt,  brought  an  action 
against  the  defendant  in  the  court  of  common 
pleas  of  Franklin  county,  alleging  that  the  defend- 
ant railway  company  is  a  corporation  organized 
under  the  laws  of  the  state  of  Ohio  and  engaged  in 
the  business  of  operating  a  railroad  extending  from 
Charleston,  W.  Va.,  to  Columbus,  Ohio,  running 
into  and  through  the  county  of  Franklin;  that  on 
December  24,  1914,  the  defendant  was  operating  a 
railroad  engaged  in  interstate  commerce  and  plain- 
tiff was  in  its  employ,  working  on  one  of  its  inter- 
state trains ;  that  on  that  date  while  so  engaged  he 
was  injured  through  the  negligence  of  the  defend- 
ant and  asks  damages  therefor ;  and  that  his  cause 
of  action  is  governed  and  controlled  by  the  federal 
employers'  liability  act  of  1908. 

Summons  was  issued  to  the  sheriff  of  Franklin 
county,  and  returned  by  said  sheriff,  reciting  that 
he  served  the  defendant  corporation  by  handing  a 
copy  of  the  writ  to  F.  B.  Sheldon,  vice  president  of 
said  corporation,  the  president  thereof  not  being 
within  the  county. 

The  defendant  railway  company,  disclaiming  an 
intention  to  enter  an  appearance,  filed  a  motion  to 
quash  the  pretended  service  of  summons,  sup- 
ported by  affidavit  alleging  facts  which  show  that 
its  railroad  tracks  do  not  extend  into  the  county  of 
Franklin;  that  it  has  no  property  therein  other  Aan 
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office  furniture  and  equipment;  that  the  president 
has  no  office  in  Franklin  county,  but  that  F.  B.  Shel- 
don, vice  president  in  charge  of  operation,  main- 
tains an  office  within  Franklin  county  where  the 
office  of  the  local  treasurer,  auditor  and  general 
attorney  are  also  located.  This  motion  was  heard 
and  overruled  by  the  court. 

The  defendant  company  then  asked  leave  to  file 
an  answer,  and  afterwards  an  amended  answer,  in 
both  of  which  it  disclaimed  any  intention  of  enter- 
ing an  appearance,  and  objected  to  the  jurisdiction 
of  the  court  over  the  person  of  the  defendant  on 
the  grounds  stated  in  its  motion,  but  further  an- 
swered to  the  merits  of  the  case. 

The  cause  was  placed  on  trial  to  a  court  and  jury, 
and  at  the  close  of  the  plaintiff's  testimony  the  de- 
fendant made  a  motion  to  direct  a  verdict  on  the 
ground  that  the  court  did  not  have  jurisdiction  over 
the  person  of  the  defendant.  This  motion  was 
then  sustained,  to  the  sustaining  of  which  the  plain- 
tiff is  prosecuting  error. 

The  testimony  in  the  case  shows  substantially  the 
same  facts  as  were  set  out  in  the  affidavit  in  support 
of  the  motion  to  quash  the  service,  and  the  only 
question  submitted  to  this  court  for  determination 
is  whether  the  court  obtained  jurisdiction  of  the 
person  of  the  defendant  by  service  on  the  vice  pres- 
ident within 'Franklin  county,  where  the  defendant 
maintained  an  office  in  charge  of  the  vice  president 
and  other  officers. 

The  plaintiff  urges,  first,  that  the  federal  em- 
ployers' liability  act  of  1908,  as  amended  in  1910, 
Section  6,  confers  jurisdiction  over  the  person  of  a 
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railroad  corporation  engaged  in  interstate  com- 
merce in  any  county  where  it  maintains  an  office 
such  .as  set  out  in  the  affidavit  in  support  of  the 
motion  in  this  case. 

Section  6  of  this  act,  so  far  as  it  relates  to  the 
question  now  before  this  court,  is  as  follows: 

"Sec.  6.  That  no  action  shall  be  maintained  un- 
der this  Act  unless  commenced  within  two  years 
from  the  day  the  cause  of  action  accrued. 

"Under  this  Act  an  action  may  be  brought  in  a 
circuit  court  of  the  United  States,  in  the  district  of 
the  residence  of  the  defendant,  or  in  which  the 
cause  of  action  arose,  or  in  which  the  defendant 
shall  be  doing  business  at  the  time  of  commencing 
such  action.  The  jurisdiction  of  the  courts  of  the 
United  States  under  this  Act  shall  be  concurrent 
with  that  of  the  courts  of  the  several  States,  and  no 
case  arising  under  this  Act  and  brought  in  any 
state  court  of  competent  jurisdiction  shall  be  re- 
moved to  any  court  of  the  United  States.'*  (36  U. 
S.  Stats,  at  Large,  291,  c.  143.) 

The  second  paragraph  provides  for  the  jurisdic- 
tion over  the  person  of  the  defendant  in  the  circuit 
court  of  the  United  States,  and  would  give  that 
court  for  this  district  jurisdiction  over  the  defeid- 
ant  under  the  facts  in  this  case.  This  does  not  r6f er 
to  state  courts  but  only  to  the  federal  courts;  but 
the  second  sentence  provides  that  the  jurisdiction 
of  the  courts  of  the  United  States  xmder  this  act 
shall  be  concurrent  with  that  of  the  courts  of  the 
several  states,  and  that  no  case  arising  under  this 
act  and  brought  in  any  state  court  of  competent 
jurisdiction  shall  be  removed  to  any  federal  court. 
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.  It  is  claimed  that  by  this  sentence  the  state  court's 
jurisdiction  over  the  person  of  a  defendant  is  ex- 
tended or  made  equal  to  that  of  the  federal  court. 
The  plain  language  of  this  sentence  will  not  bear 
such  a  construction.  All  that  is  intended  from  its 
language  is  that  when  a  state  court  has  jurisdiction 
over  the  person  of  a  defendant,  the  action  may  be 
maintained  either  in  the  federal  court  or  in  the  state 
court;  but  it  does  not  enlarge  the  jurisdiction,  over 
the  person  of  the  defendant,  conferred  by  the  state 
upon  the  state  court. 

If  any  doubt  could  exist  as  to  this  construction  of 
the  statute,  we  think  it  ha*  been  fully  set  at  rest  by 
the  supreme  court  of  the  United  States  in  the  case 
of  Mondou  v.  N.  Y.,  N.  H.  &  H.  Rd.  Co.,  223 
U.  S.,  1. 

In  the  opinion  on  page  56  Justice  Van  Devanter 
says: 

"The  amendment,  as  appears  by  its  language,  in- 
stead of  granting  jurisdiction  to  the  state  courts, 
presupposes  that  they  already  possessed  it." 

Further  along  on  the  same  page  the  justice  uses 
the  following  language: 

"We  deem  it  well  to  observe  that  there  is  not  here 
involved  any  attempt  by  Congress  to  enlarge  or 
regulate  the  jurisdiction  of  state  courts  or  to  con- 
trol or  affect  their  modes  of  procedure,  but  only  a 
question  of  the  duty  of  such  a  court,  when  its  ordi- 
nary jurisdiction  as  prescribed  by  local  laws  is  ap- 
propriate to  the  occasion  and  is  invoked  in  con- 
formity with  those  laws,  to  take  cognizance  of  an 
action  to  enforce  a  right  of  civil  recovery  arising 
under  the  act  of  Congress  and  susceptible  of  ad- 
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judication  according  to  the  prevailing  rules  of  pro- 
cedure/' 

It  is  true  that  the  court  in  this  case  had  before 
them  a  question  of  the  jurisdiction  of  a  state  court 
over  the  subject-matter;  but  the  remarks  of  the 
court  quoted  above  clearly  show  that  there  was  no 
attempt  by  congress  to  enlarge  the  jurisdiction  of 
the  state  courts  over  the  person  of  the  defendant  in 
actions  arising  under  this  act,  but  only  that  the 
court  could  not  refuse  to  take  cognizance  of  the 
action  when  it  had  jurisdiction  under  its  ordinary 
state  procedure. 

We  must  turn  then  to  the  state  statutes  to  de- 
termine whether  or  not  the  court  had  jurisdiction 
over  the  person  of  the  defendant  corporation  in  this 
action. 

Section  11272,  General  Code,  provides: 

"An  action  other  than  one  of  those  mentioned  in 
the  next  four  preceding  sections,  against  a  corpora- 
tion created  under  the  laws  of  this  state,  may  be 
brought  in  the  county  in  which  such  corporation  is 
situated,  or  has  or  had  its  principal  office  or  place 
of  business,  or  in  which  such  corporation  has  an 
office  or  agent,  or  in  any  county  in  which  a  sum- 
mons may  be  served  upon  the  president,  chairman 
or  president  of  the  board  of  directors  or  trustees  or 
other  chief  officer.'' 

If  this  section  is  applicable  to  a  corporation  en- 
gaged in  operating  a  railroad,  it  would  give  the 
court  jurisdiction  over  the  defendant  when  the 
service  was  made  as  in  this  case. 

The  plain  language  of  this  section  would  include 
any  corporation  created  under  the  laws  of  this  state. 
But  it  is  urged  that  jurisdiction  cannot  be  obtained 
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over  a  railroad  company,  owning  or  operating  a 
railroad,  by  virtue  of  the  provisions  of  that  section, 
but  that  jurisdiction  is  obtained  only  when  service 
is  had  under  the  provisions  of  Section  1 1273,  Gen- 
eral Code,  which  provides: 

"An  action  against  *  *  *  a  railroad  com- 
pany *  *  *  owning  or  operating  a  railroad 
*  *  *  may  be  brought  in  any  county  through  or 
into  which  such  line,  railroad  *  *  *  passes  or 
extends." 

This  section  does  not  by  its  terms  exempt  a  rail- 
road company  from  the  provisions  of  Section  1 1272, 
but  it  is  urged  that  "may"  should  be  read  "must," 
and  that  it  does  exempt  it  from  that  section  by  im- 
plication. The  former  section  includes  any  cor- 
poration created  under  the  laws  of  this  state,  and 
would  authorize  bringing  an  action  against  a  cor- 
poration engaged  in  railroad  business  just  as  it 
would  against  any  other  corporation,  unless  by  the 
provisions  of  the  latter  section  the  provisions  of  the 
former  are  repealed  by  implication  so  far  as  it  in- 
cludes railroad  companies  and  others  mentioned  in 
that  section. 

The  repeal  of  a  statute  by  implication  is  not# 
favored.    The  supreme  court  of  this  state  in  The 
Heirs  of  Ludlow  v.  C.  and  J.  Johnston,  3  Ohio,  553, 
565,  say: 

"When  the  provisions  of  two  statutes  are  so  far 
inconsistent  with  each  other  that  both  cannot  be 
enforced,  the  latter  must  prevail.  But  if,  by  any 
fair  course  of  reasoning,  the  two  can  be  reconciled, 
both  shall  stand.  When  the  legislature  intend  to 
repeal  a  statute,  we  may,  as  a  general  rule,  expect 
them  to  do  it  in  express  terms,  or  by  the  use  of 
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words,  which  are  equivalent  to  an  express  repeal 
No  court  will,  if  it  can  be  consistently  avoided,  de- 
termine that  a  statute  is  repealed  by  implication." 

This  same  principle  was  affirmed  in  The  State,  ex 
rel.  Evans,  v.  Dudley,  1  Ohio  St.,  437,  and  in  Cass 
V.  Dillon,  2  Ohio  St.,  607.  And  in  Eggleston  et  al. 
V.  Harrison,  Assignee,  61  Ohio  St.,  397,  we  find  the 
following,  at  page  404: 

"An  enlarged  meaning,  beyond  the  import  of  the 
words,  will  not  be  given  to  one  act  in  order  to  re- 
peal another  by  implication." 

Applying  these  rules  in  the  construction  of  the 
sections  under  consideration,  the  latter  section  does 
not  repeal  by  implication  the  jurisdiction  of  a  court 
over  a  railroad  company  conferred  by  the  former 
section.  The  latter  section  instead  of  limiting  the 
jurisdiction  of  the  court  over  railroad  companies  ex- 
clusively to  the  provisions  of  that  section,  is  cumu- 
lative, or  in  addition  to  the  jurisdiction  conferred 
by  the  former  section. 

It  is  urged  that  to  place  such  a  construction  upon 
the  provisions  of  these  sections  "would  greatly  im- 
pair and  hamper  the  business  and  public  service  of 
the  railroads."  Granting  that  this  is  correct,  it 
should  not  affect  the  construction  that  courts  would 
place  upon  these  acts.  If  the  language  of  an  act  is 
plain  and  free  from  doubt,  "effect  must  be  given  to 
its  clear  import  without  regard  to  the  consequences 
which  may  result."  Slingluff  et  al.  v.  Weaver  et 
a/.,  66  Ohio  St.,  621. 

We  think  the  provisions  of  Section  11272,  Gen- 
eral Code,  apply  to  corporations  created  under  the 
laws  of  this  state,  owning  or  operating  a  railroad, 
and  that  the  court  of  common  pleas  had  jurisdiction 
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of  the  person  of  the  defendant  by  virtue  of  the  pro- 
visions of  this  section.    Holding  as  we  do,  the  ques- 
tion of  whether  the  defendant  entered  its  appear- 
ance by  answer  is  not  before  the  court. 
The  judgment  of  the  court  below  is  reversed. 

Judgment  reversed. 

Spence  and  Metcalfe,  JJ.,  concur. 

Judges  of  the  Seventh  Appellate  District  sitting 
in  place  of  Judges  Allread,  Ferneding  and  Kun- 
KLE^  of  the  Second  Appellate  District. 


The  Discount  &  Deposit  State  Bank  v.  Litt 

ET   AL. 

Negotiable  instruments  —  Defense  of  knowledge  of  infirmities  — 
Burden  of  proof  on  holder,  when  —  Finding  by  jury  conclusive, 
when — Reversals  on  weight  of  evidence  —  Charge  to  jury  — 
Confined  to  issues  pleaded  and  facts. 

1.  A  trial  judge  is  not  bound  to  give  to  the  jury  written  charges 

before  argument,  which  embody  abstract  propositions  of  law, 
however  sound,  unless  they  are  applicable  to  the  issues  pleaded 
and  the  particular  facts  developed  during  the  hearing. 

2.  Where  the  defendant,  in  an  action  on  a  note,  denies  that  the 

plaintiff  became  the  owner  in  good  faith  before  due,  but  on  the 
contrary  was  aware  of  infirmity  in  the  note  and  that  defenses 
would  be  interposed  thereto,  and  testimony  is  offered  in  sup- 
port of  these  allegations,  the  burden  of  proof  is  cast  upon  the 
plaintiff  to  establish  his  title,  if  he  has  not  already  done  so,  by 
affirmative  proof ;  and  where  the  jury  has  found  that  the  plain- 
tiff did  not  become  the  owner  of  the  note  in  good  faith  for 
value  before  maturity  and  without  notice  of  defect  in  the  title 
of  the  person  negotiating  it,  a  reviewing  court  will  not  reverse 
the  judgment  as  against  the  weight  of  the  evidence,  unless  the 
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court  is  satisfied  upon  the  whole  record  that  the  judgment  is 
manifestly  against  the  evidence. 

(Decided  June  19,  1916.) 

Error  :    Court  of  Appeals  for  Knox  county. 

Mr.  Wm.  Darroch  and  Messrs.  Greer,  Greer  & 
Cromley,  for  plaintiff  in  error. 

Mr.  W.  A.  Hosack  and  Mr.  L.  C.  Stillwell,  for  de- 
fendants in  error. 

HoucK,  J.  Error  is  here  prosecuted  to  reverse 
the  judgment  of  the  common  pleas  court  of  Knox 
county,  Ohio. 

The  parties  to  this  action  stand  in  this  court  in 
the  same  position  that  they  stood  in  the  court 
below. 

The  action  below  was  based  on  a  promissory 
note  for  $1,100,  executed  and  delivered  by  de- 
fendants, B.  E.  Litt  and  others,  to  one  Will  H.  Ade, 
and  claimed  to  have  been  duly  sold,  assigned  and 
transferred  to  the  plaintiff  for  a  valuable  considera- 
tion, before  due.  Said  note  was  dated  February  13, 
1913,  and  in  its  petition  plaintiff  alleges  that  it  is 
the  owner  and  holder  thereof,  and  entitled  to  re- 
cover said  sum  of  $1,100,  with  interest. 

The  defendants  filed  an  answer  in  which  they  set 
forth  the  following  alleged  defenses : 

1.  That  said  note  was  not  purchased  by  plain- 
tiff before  due,  and  that  plaintiff  is  not  now  and 
never  was  the  legal  owner  and  holder  of  said  note. 

2.  That  said  Will  H.  Ade,  the  original  payee  of 
said  note,  is  the  owner  and  holder  of  the  same,  and 
is  indebted  to  these  defendants  in  the  sum  of  $2,850, 
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in  this,  to-wit:  That  on  the  3d  day  of  September, 
1912,  the  defendants  purchased  a  certain  stallion 
of  said  Will  H.  Ade,  paying  therefor  the  sum  of 
$1,500,  and  that  said  Ade  warranted  said  stallion 
to  be  a  sure  foal-getter,  etc.,  and  that  they  relied  on 
said  warranty;  that  said  stallion  proved  to  be 
worthless  for  the  purposes  for  which  they  pur- 
chased him,  and  they  were  damaged  in  the  sum  of 
$2,850;  and  that  as  soon  as  they  learned  the  de- 
fects of  said  stallion  they  so  informed  isaid  Ade, 
and  that  he  then  promised  to  make  said  loss  good, 
but  has  failed  to  do  so. 

3.  That  said  plaintiff  and  said  Ade,  for  the 
purpose  of  cheating  and  defrauding  these  defend- 
ants out  of  their  said  claim,  or  so  much  of  it  as  is 
represented  by  said  note  in  question,  falsely  rep- 
resented and  claimed  that  plaintiff  had  purchased 
said  note  before  due  for  a  valuable  consideration. 

The  plaintiff  filed  a  reply  to  the  answer,  being  a 
general  denial. 

The  cause  was  submitted  to  a  jury  and  a  verdict 
returned  in  favor  of  the  defendants.  The  plaintiff 
filed  the  usual  motion  for  a  new  trial,  and  the  court 
overruled  said  motion,  and  a  judgment  was  en- 
tered on  the  verdict. 

The  plaintiff  in  error  seeks  a  reversal  of  the 
judgment  below,  and  in  its  petition  in  error  sets 
forth  a  number  of  grounds  of  alleged  error,  but  in 
oral  argument  and  brief  seems  to  insist  upon  the 
following:  That  the  court  erred  in  its  refusal  to 
give  certain  special  written  charges  before  argu- 
ment ;  that  the  court  erred  in  its  general  charge  to 
the  jury;  and  that  the  verdict  is  against  the  man- 
ifest weight  of  the  evidence  and  is  contrary  to  law. 
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As  to  the  special  requests  in  wrhii^  presented 
by  the  plaintiff  before  argument  and  refused  by  the 
court,  the  plaintiff  presented  twelve  requests,  the 
court  givii^  four  and  refusing  eight  We  are 
aware  of  the  fact  that  a  party  to  a  lawsuit  has  the 
legal  right  to  have  given  to  the  jury,  before  argu- 
ment, such  written  propositions  of  law  as  he  may 
request,  provided  such  written  propositions  of  law 
so  requested  to  be  given  before  argument  properly 
state  the  law  applicable  to  the  case  on  trial.  Mere 
abstract  propositions  of  law,  while  sound  as  such, 
if  not  applicable  to  the  issues  raised  by  the  plead- 
ings and  the  particular  facts  in  the  case  in  which 
they  are  sought  to  be  given,  the  court  may  without 
error  refuse  to  give.  We  have  examined  with 
much  care  the  charges  which  the  court  refused  to 
give  to  the  jury,  and  have  no  hesitancy  in  saying 
that  as  abstract  propositions  of  law  they  are  sound ; 
but  they  are  not  applicable  to  the  facts  in  this 
case,  and  therefore  the  trial  judge  committed  no 
error  in  refusing  to  submit  them  to  the  jury. 

Counsel  for  plaintiff  in  error  comjJain  of  the 
general  charge  of  the  court,  wherein  the  court 
says: 

"If  you  find  that  the  defendant  B.  E.  Litt  had 
a  valid  claim  for  damages  against  Ade  for  the 
breach  of  the  warranty  for  this  horse  Constant, 
and  you  further  find  that  Ade  knew  of  this  claim 
of  the  defendant,  and  you  further  find  that  he  sold 
the  note  to  the  plaintiff  for  the  purpose  of  defeat- 
ing and  defrauding  defendant  out  of  his  claim,  if 
the  jury  finds  all  these  facts,  then  the  possession  of 
the  note  endorsed  by  Ade  raises  no  presumption 
as  against  this  proof  that  plaintiff  purchased  the 
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note  without  notice  or  defect  in  the  hands  of  Ade. 
*  *  *  Now  if  these  facts  have  been  estab- 
lished by  the  degree  of  proof  required  by  law,  then 
that  casts  upon  the  plaintiff  in  this  case  the  burden 
of  lowing  by  some  affirmative  proof  that  it  had 
no  knowledge  of  any  such  defense  to  the  note  at 
the  time  it  purchased  it.  However,  gentlemen  of 
the  jury,  it  must  clearly  appear  that  when  Mr. 
Ade  sold  this  note  his  object  and  purpose  was  to 
defraud  Mr.  Litt.  Fraud  is  never  presumed,  aad 
when  pleaded  must  be  proven,  and  we  cannot  infer 
it.  Of  course,  that  may  be  proven  by  proving  cir- 
cumstances." 

We  can  not  understand  how  the  plaintiff  in  error 
can  complain  of  the  above  proposition  of  law  as 
given  by  the  trial  judge,  in  face  of  the  fact  that 
special  requests  Nos.  3  and  4,  as  below,  were  given 
to  the  jury  by  the  court  before  argument  at  the 
instance  of  plaintiff  below,  plaintiff  in  error  in  this 
court: 

"No.  3.  One  is  a  holder  in  due  course  who  has 
taken  the  instrument  under  the  following  condi- 
tions: 

"  *That  it  is  complete  and  regular  on  its  face.* 

"  That  he  became  the  holder  of  it  before  it  was 
due,  and  without  notice  that  it  previously  had 
been  dishonored,  if  such  was  the  fact.' 

"  That  he  took  it  in  good  faith,  and  for  value.' 

"  That  at  the  time  it  was  negotiated  to  him  he 
had  no  notice  of  any  infirmity  in  the  instrument 
or  defect  in  the  title  of  the  person  negotiating  it.'  " 

"No.  4.  The  title  of  a  person  who  negotiates  an 
instrument  is  defective  when  he  obtained  the  in- 
strument or  any  signature  thereto  by  fraud,  duress. 
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force  and  fear,  or  other  unlawful  means,  or  for 
an  illegal  consideration,  or  when  he  negotiates  it 
in  breach  of  faith,  or  under  such  circumstances  as 
amount  to  a  fraud." 

These  two  special  requests  in  writing,  given  be- 
fore argument  at  the  request  of  the  plaintiff,  are 
sound  in  law  and  certainly  cover  every  issue  made 
by  the  pleadings  and  the  evidence  in  the  case  at 
bar,  and  if  there  is  anything  in  the  general  charge 
in  conflict  with  these  special  requests  plaintiff  in 
error  certainly  has  no  reason  now  to  complain.  We 
think  if  these  propositions  of  law  are  properly  ap- 
plied to  the  evidence  offered  to  determine  the  issues 
in  this  case  they  are  clearly  reconcilable. 

The  one  important  issue  of  fact  to  be  determined 
in  this  case  is,  Was  the  plaintiff  a  purchaser  of  the 
note  in  question,  before  due  ?  This  was  a  question 
to  be  determined  by  the  jury,  under  proper  instruc- 
tions from  the  court,  and  we  think  by  special  re- 
quest No.  3  given  before  argument  every  phase  of 
the  case  and  the  testimony  was  fully  covered  as  to 
the  law  governing  the  question  of  who  is  a  holder 
in  due  course.  The  jury,  before  it  could  return  a 
verdict  for  the  defendants,  was  compelled  to  find 
that  the  plaintiff  was  not  a  purchaser,  before  due, 
of  the  note  in  question,  or  that  plaintiff  had  knowl- 
edge of  the  defenses  claimed  by  defendants,  or  that 
Ade  knew  of  them.  If  the  jury  found  that  Ade 
knew  of  the  defenses  and  claims  of  the  defendants, 
which  it  could  have  found  under  the  evidence  as 
disclosed  by  the  bill  of  exceptions,  then  the  law  as 
given  in  special  charge  No.  4  was  applicable.  If 
the  jury  found  that  Ade  knew  of  the  claims  and 
defenses  of  the  defendants,   and  that  this  was 
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clearly  established  by  the  evidence,  which  from  the 
bill  of  exceptions  seems  clear  to  us,  then,  inasmuch 
as  the  defendants  in  their  answer  denied  that 
plaintiff  was  the  owner  of  the  note  in  due  course 
and  alleged  that  it  had  knowledge  of  the  defense 
and  claims  of  defendants,  and  submitted  proof  in 
support  of  these  allegations,  it  devolved  upon  the 
plaintiff,  if  it  had  not  already  established  its  claim 
by  affirmative  proof,  to  rebut  the  evidence  offered 
by  defendants  in  this  regard. 

The  burden  of  proof  of  making  out  good  faith 
in  this  case  under  the  facts  here  disclosed  is,  we 
think,  with  the  plaintiff.  It  asserts  title  as  a  bona 
fide  holder  in  due  course,  before  due,  and  evidence 
has  been  offered  by  the  defendants  denying  this 
claim.  It  makes  no  difference  whether  the  plain- 
tiff pursued  the  usual  course  required  to  establish 
its  claim  or  not,  it  must  in  order  to  secure  the  ad- 
vantages which  commercial  law  confers  upon 
holders  of  negotiable  paper  bring  itself  within  the 
rule.  Purchasers  of  such  instruments  are  entitled 
to  the  benefits  of  that  rule  only  when  they  have 
purchased  such  paper  in  good  faith,  in  the  usual 
course  of  business,  before  maturity,  and  without 
notice  of  any  defects  or  infirmities  therein,  or  any 
legal  and  valid  defenses  thereto. 

As  to  the  weight  of  the  evidence,  it  is  expected 
in  cases  like  the  one  at  bar  that  the  purchaser  will 
testify  as  to  his  good  faith  and  want  of  notice,  and 
the  defendants  are  compelled  to  rely  upon  circum- 
stances and  surroundings  to  rebut  such  evidence. 
Whether  the  plaintiff  in  this  case  has  satisfied  this 
burden  resting  upon  it,  and  whether  it  has  made 
good  its  claim  as  purchaser  before  due,  and  with- 


Digitized  by 


Google 


446  Ohio  Appellate  Reports. 


Bank  v.  Utt.  [5  Ohio 


out  notice  of  any  defects  in  the  title  to,  infirmities 
in,  or  defenses  to,  the  note  in  question,  were  ques- 
tions of  fact  to  be  determined  by  the  jury;  unless 
the  testimony  is  not  only  consistent  with  the  good 
faith  of  the  plaintiff  but  is  such  that  no  fair-minded 
person  can  draw  any  other  inference  therefrom. 
The  jury  saw  the  witnesses  and  passed  upon  thdr 
credibility,  their  interest  in  the  case,  the  reasonaUe- 
ness  or  unreasonableness  of  their  statements,  the 
time,  place  and  manner  of  the  transaction,  its  con- 
formity to  or  its  departure  from  ordinary  methods 
of  business,  and  all  the  facts  and  circumstances  in 
the  case,  some  of  which  may  be  slight,  but  which 
when  taken  together  aid  in  the  proper  determina- 
tion of  the  transaction  between  the  parties  hereto; 
all  of  which  a  court  can  not  pass  upon  as  a  matter 
of  la^. 

A  reviewing  court  will  not  disturb  a  verdict  on 
the  ground  that  it  is  against  the  weight  of  the  evi- 
dence, unless  upon  an  examination  of  all  the  testi- 
mony offered,  and  upon  the  whole  record,  it  is 
satisfied  that  it  was  against  the  manifest  weight 
of  the  evidence.  And  not  being  so  satisfied,  we 
will  not  interfere  with  the  judgment  entered  on 
the  verdict  in  this  case. 

The  plaintiff  in  error,  in  brief  and  oral  argu- 
ment, insists  that  the  trial  judge  erred  in  not  in- 
structing the  jury  properly  and  fully  as  to  the  law 
governing  the  rights  of  an  indorsee  of  a  promis- 
sory note  with  reference  to  the  presumption  as  to 
whether  or  not  it  was  transferred  by  the  owner  to 
the  transferee  or  indorsee,  before  due. 

Before  argument,  and  at  the  request  of  the 
plaintiff  below,  now  the  plaintiff  in  error,  the  trial 
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judge  gave  to  the  jury  special  written  request  No. 
1,  the  same  being  as  follows: 

"Except  when  an  endorsement  bears  date  after 
maturity  of  an  instrument,  every  negotiation  is 
deemed  prima  facie  to  have  been  effected  before 
the  instrument  was  due." 

We  think  this  is  a  sound  principle  of  law,  ap- 
plicable to  the  facts  in  this  case,  and  fully  covers 
the  issue  as  to  this  particular  question  made  by  the 
pleadings  and  facts  in  this  case,  and  therefore  we 
do  not  understand  how  the  plaintiff  in  error  has 
any  cause  for  complaint  in  this  regard. 

Whether  or  not  the  bank  was  the  owner  and 
holder  of  the  note  in  question  in  due  course,  pur- 
chased before  due,  and  for  a  valuable  considera- 
tion; whether  or  not  it  knew  at  the  time  it  pur- 
chased the  note  of  the  alleged  claim  and  defenses 
of  the  defendants  thereto;  whether  it  had  any 
knowledge  of  any  defects  or  infirmities  of  said  note 
at  the  time  it  purchased  same ;  all  of  these  proposi- 
tions, and  the  good  faith  or  lack  of  good  faith  of 
the  bank  with  reference  to  the  entire  transaction, 
were  questions  of  fact  to  be  determined  by  the  jury 
under  proper  instructions  from  the  court. 

From  an  examination  of  the  bill  of  exceptions  we 
are  free  to  say  that  upon  some  of  the  questions  of 
fact  the  testimony  was  somewhat  conflicting,  and 
no  doubt  different  minds  might  reasonably  arrive 
at  different  conclusions  therefrom.  Yet  the  jury 
having  reached  its  conclusion  under  proper  instruc- 
tions from  the  trial  court  as  to  the  law  governing 
the  facts  in  this  case,  as  evidenced  by  the  charges 
given  to  the  jury  before  argument,  as  contained  in 
the  written  requests  of  the  plaintiff  below,  as  well  as 
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under  proper  instructions  as  to  the  law  applicable 
to  this  case,  as  contained  in  the  general  charge  of 
the  trial  court,  it  is  not  the  duty,  nor  is  it  within 
the  province,  of  a  reviewing  court  to  say  that  the 
verdict  of  the  jury  was  wrong. 

As  disclosed  by  the  bill  of  exceptions  and  the 
record,  which  consists  of  nearly  250  pages  of  type- 
written matter,  we  are  led  to  believe  from  our  ex- 
amination of  the  same  that  the  case  was  warmly 
contested  in  the  trial  court,  and  it  necessarily  fol- 
lows that  some  technical  errors  have  found  their 
way  into  the  record,  but  none  prejudicial  to  the 
rights  of  the  plaintiff  in  error. 

Upon  our  examination  of  the  entire  record  in  the 
case  at  bar  we  feel  that  substantial  justice  has  been 
done  to  all  parties  in  interest  in  this  lawsuit.  We 
find  no  error  apparent  on  the  record  prejudicial  to 
the  rights  of  plaintiff  in  error. 

A  majority  of  this  court  is  of  the  opinion  that 
the  judgment  of  the  common  pleas  court  should  be 
affirmed. 

Judgment  affirmed. 

Shields,  J.,  concurs. 

Powell^  J.,  dissents. 
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Clutch  v.  Ebright  et  al. 

Negotiable  instruments — Defense  of  usury  —  Preponderance  of 
evidence — Verdict  for  usurious  interest  —  Court  may  ignore 
same — And  enter  judgment  for  defendant,  when, 

L  In  an  action  upon  a  promissory  note  the  defense  of  usury  may 
be  established  by  a  preponderance  of  the  evidence. 

2.  Where  in  such  action  the  jury  returns  a  verdict  for  defendant 
upon  his  cross-petition  for  the  recovery  of  usurious  interest,  in 
an  amount  in  excess  of  extinguishment  of  the  principal,  the 
court  may  ignore  such  finding  and  render  a  simple  judgment 
for  the  defendant. 

(Decided  October  10,  1916.) 

Error:    Court  of  Appeals  for  Franklin  county. 

Mr.  A.  Ward  Clutch,  P.  P.,  for  plaintiff  in  error. 

Messrs.  Belcher  &  Connor,  for  defendants  in 
error. 

Allread^  J.  The  parties  stand  in  this  court  as 
they  did  in  the  court  below.  Plaintiff,  A.  Ward 
Clutch/ brought  suit  against  the  defendants,  L.  P. 
Ebright  and  others,  upon  a  promissory  note.  De- 
fendants answered  with  a  plea  of  payment.  During 
the  trial  leave  was  obtained  to  file  an  amended  an- 
swer, adding  a  plea  of  usury. 

The  trial  resulted  in  a  verdict  in  favor  of  the  de- 
fendants in  the  sum  of  $22.48.  A  motion  for  a  new 
trial  was  overruled,  the  affirmative  finding  of 
$22.48  was  ignored,  and  a  judgment  rendered 
simply  in  favor  of  the  defendants. 

The  case  is  here  upon  petition  in  error.  The 
chief  assignments  of  error  relied  upon  by  counsel 
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are,  first,  the  granting  of  leave  during  the  trial  to 
file  an  amended  answer  tendering  an  issue  as  to 
usury;  second,  the  charge  of  the  trial  court  that 
the  defense  of  usury  might  be  established  by  a  pre- 
ponderance of  evidence;  third,  that  the  trial  court 
erred  in  not  setting  aside  the  verdict  entirely,  be- 
cause of  the  erroneous  finding  of  $22.48  in  favor 
of  defendants,  and  in  rendering  a  judgment  upon 
the  verdict  after  eliminating  such  finding;  and, 
fourth,  that  the  verdict  is  not  sustained  by  sufficient 
evidence. 

We  think  it  was  discretionary  with  the  trial  court 
to  allow  the  amended  answer  to  be  filed  and  that 
there  was  no  such  abuse  of  discretion  in  respect 
thereto,  under  the  circumstances  disclosed  in  the 
record,  as  would  justify  the  granting  of  a  new 
trial. 

Upon  the  contention  that  the  defense  of  usury 
must  be  established  by  clear  and  convincing  evi- 
dence, cases  have  been  cited  from  the  states  of  New 
York,  New  Jersey,  Virginia  and  Georgia.  In  these 
states,  however,  it  will  be  observed  that  usury  in- 
volves a  penalty  or  forfeiture,  and  the  decisions 
requiring  clear  and  convincing  evidence  are  based 
upon  the  proposition  that  a  penalty  or  forfeiture  is 
involved. 

There  are  many  cases  from  other  states  holding 
that  the  defense  of  usury  may  be  established  as  in 
other  civil  cases,  by  a  preponderance  of  evidence. 

In  39  Cyc,  page  1055,  the  author,  after  review- 
ing cases  holding  that  the  defense  of  usury  must 
be  established  by  clear  and  convincing  evidence, 
says: 


Digiti 


ized  by  Google 


Ohio  Appellate  Reports.  451 


App.]  Qtttch  V.  Ebright. 


"This,  however,  is  a  higher  degree  of  proof  than 
is  required  by  the  great  majority  of  cases  in  which 
the  question  of  usury  is  involved.  The  rule  is  that 
the  degree  of  proof  required  is  the  same  as  in  other 
civil  cases,  and  that  the  usury  need  not  be  proved 
with  that  strictness  required  to  support  a  criminal 
charge.  In  other  words,  as  in  other  civil  cases, 
usury  must  be  established  by  a  preponderance  of 
evidence,  but  this  is  all  that  is  required." 

Section  8306,  General  Code,  provides  that  pay- 
ment of  money  or  property  by  way  of  usurious 
interest  shall,  as  to  the  excess  of  interest  above  the 
rate  allowed  by  law,  be  taken  to  be  payment  on  ac- 
count of  the  principal.  In  other  words,  payments 
of  usurious  interest  are  declared  by  our  statute  to 
be  payments  upon  the  principal.  There  is  no  for- 
feiture of  the  principal,  nor  is  there  any  forfeiture 
of  legal  interest.  The  statute  is  remedial  and  not 
penal.  See  Wheatley  v.  Waldo,  36  Vt.,  237 ;  Nichols 
V.  Stewart,  21  111.,  106,  and  Musselman  v.  McEl- 
henny,  23  Ind.,  4. 

Counsel  for  plaintiff  in  error,  however,  relies 
upon  the  case  of  Boone  v.  Andrews  et  al.,  10  C.  C, 
N.  S.,  377.    In  the  syllabus  of  this  case  it  is  held: 

"Where  usury  is  pleaded  as  a  defense  to  a  writ- 
ten instrument  in  contradiction  to  the  terms  of  such 
instrument,  the  burden  is  on  the  party  so  asserting 
it,  and  the  plea  must  be  supported  by  clear  and 
satisfactory  evidence." 

The  case  was  not  an  action  upon  a  promissory 
note  where  the  usurious  payments  were  asked  to 
be  credited  on  the  principal  under  our  statute.  The 
case  involved  the  setting  aside  of  a  written  contract 
of  a  more  or  less  intricate  nature.    We  do  not  con- 
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trovert  the  correctness  of  this  decision  and  of  the 
syllabus  above  quoted,  but  we  have  reached  the  con- 
clusion, after  full  and  careful  consideration,  that 
in  an  action  upon  a  promissory  note,  where  the 
usurious  payments  of  interest  are  set  up  and  asked 
to  be  applied  as  credits  upon  the  principal,  such 
defense  may  be  established  by  a  preponderance  of 
the  evidence. 

The  next  objection  relates  to  the  affirmative  ver- 
dict upon  the  cross-petition  in  favor  of  the  defend- 
ants. 

It  is  clear  that  the  defendants  were  not  entitled 
under  our  statute  to  recover  the  excess  of  the  usury 
after  liquidating  the  principal.  To  that  extent  the 
verdict  was  erroneous. 

Still  we  think  the  trial  court  was  authorized  to 
reject  the  erroneous  part  of  the  verdict  and  render 
a  simple  juc^pment  for  the  defendants.  This  the 
court  did. 

We  have  carefully  considered  the  other  objec- 
tion, relating  to  the  sufficiency  of  the  evidence.  As 
to  the  amounts  of  payments  upon  the  principal  and 
interest,  and  as  to  the  amounts  of  commissions  paid 
by  the  plaintiff,  there  is  some  conflict,  but  we  are 
clearly  of  the  opinion  that  the  verdict  and  judg- 
ment in  respect  thereto  are  not  against  the  mani- 
fest weight  of  evidence. 

Counsel  for  plaintiff  in  error  insists,  however, 
that  the  plaintiff  had  a  legal  right  to  charge  com- 
missions in  the  making  of  a  renewal  of  this  loan, 
because  he  claims  that  the  evidence  shows  that  the 
loan  was  really  for  his  brother  and  that  plaintiff 
was  acting  as  agent. 
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The  controversy  here  is  as  to  the  fact.  The  notes 
were  made  to  the  plaintiff  and  the  suit  was  brought 
in  plaintiff's  name.  There  is  also  evidence  to  the 
effect  that  the  loan  was  made  by  plaintiff.    There 


DC  amrmea. 

Judgment  affirmed. 

Fern 
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Bell  Brothers  v.  Robinson  et  al. 

Sales  —  Stallion — Breach  of  guaranty  —  Return  and  acceptance  of 
another — Conditions  precedent  to  recovery  of  damages,  v^efk 

A  contract  for  the  sale  of  a  stallion  guaranteed  that  he  should  be 
a  '"satisfactory  sure  breeder/'  provided  he  keeps  in  as  sound 
and  healthy  condition  as  he  now  is  and  has  proper  care  and 
exercise,  and  the  contract  further  provided  that  in  case  of  a 
breach  the  seller  agreed  to  take  the  stallion  back  and  the  pur- 
chaser agreed  to  return  him  and  accept  another  of  equal  value. 
Held:  That  in  the  event  of  a  breach  the  duty  to  return  the 
stallion  was  a  condition  pjecedent  to  the  right  to  recoup  dam- 
ages in  an  action  brought  to  recover  the  purchase  price. 

(Decided  November  10,  1916.) 

Error:    Court  of  Appeals  for  Williams  county. 

Mr.  R.  L.  Starr;  Mr.  D.  A.  Webster  and  Mr. 
Ross  W.  Funck,  for  plaintiffs  in  error. 

Mr.  C.  A.  Bower  SOX  and  Mr.  Edward  Gaudern, 
for  defendants  in  error. 

Richards,  J.  On  December  13,  1911,  A.  N. 
Robinson  &  Son  purchased  of  Bell  Brothers  a 
percheron  stallion  named  Idem,  and  as  a  part  of 
the  contract  a  written  guaranty  was  made  and  de- 
livered, reading  as  follows: 

"Guarantee. 

"We  have  this  day  sold  the  Percheron  Stallion 
'Idem'  No.  78705  (82891)  to  A.  N.  Robinson  & 
Son  of  Bryan,  Ohio,  in  consideration  of  the  sum 
of  Sixteen  Hundred  Dollars,  and  we  guarantee  the 
said  stallion  to  be  a  satisfactory  sure  breeder,  pro- 
vided the  said  stallion  keeps  in  as  sound  and  healthy 
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condition  as  he  now  is  and  has  proper  care  and  ex- 
ercise. 

"If  the  said  stallion  should  fail  to  be  a  reasonably 
sure  breeder  with  the  above  treatment,  we  agree 
to  take  the  said  stallion  back,  and  the  said  A.  N. 
Robinson  &  Son  agrees  to  accept  another  imported 
Percheron  Stallion  of  equal  value  in  his  place,  the 
said  stallion  Idem'  No.  78705  (82891)  to  be  re- 
turned to  us  at  Wooster,  Ohio,  in  as  sound  and 
healthy  condition  as  he  now  is  by  April  1st,  1913. 

"Signed :        Bell  Bros. 
"Accepted:     A.  N.  Robinson. 

*'Dated  at  Wooster,  Ohio,  this  Thirteenth  day  of 
December,  ipii. 

"Hoof  No. r 

At  the  same  time  the  purchaser  executed  and  de- 
livered to  Bell  Brothers  two  cognovit  notes,  each  in 
the  sum  of  $800,  in  payment  of  the  purchase  price 
of  the  stallion.  The  notes  not  being  paid,  two  sev- 
eral actions  were  brought  on  them  and  judgment 
on  each  entered  pursuant  to  the  authority  contained 
in  the  instruments.  Subsequently  Robinson  made 
due  application  to  the  court  in  which  the  judgments 
had  been  rendered  to  have  the  same  suspended  or 
vacated,  setting  up  certain  claimed  defenses  to  the 
promissory  notes,  and  such  proceedings  were  had 
that  these  judgments  were  suspended  or  vacated 
and  the  defendant  Robinson  let  in  to  make  such 
defenses  as  he  had.  The  two  actions  were  con- 
solidated and  the  defendant  filed  an  answer,  and, 
subsequently,  an  amended  answer  and  cross-peti- 
tion. 
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In  this  pleading  he  sets  up  the  guaranty  and  avers 
its  breach  and  ensuing  damages,  and  further  avers 
by  way  of  counterclaim,  that  he  maintained  a  suit- 
able stable  and  kept  and  attended  said  stallion  for 
breeding  purposes,  and  that  by  reason  of  the  failure 
of  the  stallion  to  comply  with  the  terms  of  the 
guaranty  he  was  damaged  in  the  sum  of  $1800. 
He  further  avers  as  a  second  counterclaim  that  the 
stallion  was  not  a  satisfactory  sure  breeder,  nor 
a  reasonably  sure  breeder,  as  guaranteed,  and  that 
had  he  been  as  warranted  the  defendant  would  have 
received  for  the  services  of  the  stallion  the  sum 
of  $2700  and  more,  and  that  by  reason  of  the 
failure  of  the  stallion  to  comply  with  the  terms  of 
the  guaranty  he  was  damaged  in  the  sum  of  $1800. 
The  defendant  in  his  pleading  further  sets  up  that 
after  the  judgments  were  taken  on  the  cognovit 
notes  executions  were  issued  thereon  and  levied 
upon  a  certain  other  stallion  owned  by  him,  and 
that  by  direction  of  the  plaintiffs  the  same  was 
taken  possession  of  by  the  sheriff  and  placed  and 
kept  in  a  livery  stable  for  a  long  period  of  time, 
and  was  thereupon  sold  to  pay  the  expenses  of  his 
keeping.  He  avers  that  by  reason  of  these  facts 
he  has  been  damaged  in  the  sunr  of  $1100,  for 
which  he  asks  judgment. 

The  trial  resulted  in  a  verdict  and  judgment  in 
favor  of  the  defendant,  A.  N.  Robinson,  the  jury 
finding  against  the  plaintiffs  and  further  finding 
that  the  defendant  Robinson  was  entitled  to  re- 
cover upon  his  amended  answer  and  cross-petition 
the  sum  of  $843.83.  This  proceeding  in  error  is 
brought  to  reverse  this  judgment,  numerous  errors 
being  assigned. 
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The  vital  and  controlling  fact  in  this  case  is  the 
written  contract  of  guaranty  entered  into  between 
the  parties,  and  their  rights  depend  very  largely 
upon  the  proper  construction  to  be  placed  on  that 
instrument.  It  is  to  be  expected  that  much  diversity 
in  language  will  be  found  in  the  various  guaranties 
which  parties  make  in  the  sale  of  property,  and 
because  of  this  diversity  of  language  various  de- 
cisions have  been  rendered  which  at  first  sight  may 
appear  to  be  in  conflict,  but  which  on  a  closer  ex- 
amination are  seen  to  turn  upon  the  language  of 
the  particular  instrument  of  writing  under  con- 
sideration by  the  court.  The  written  instrument 
in  this  case  guarantees  that  the  stallion  shall  be  a 
"satisfactory  sure  breeder,  provided  the  said  stal- 
lion keeps  in  as  sound  and  healthy  condition  as  he 
now  is  and  has  proper  care  and  exercise."  The 
contract  of  guaranty  further  provides  that  if  the 
stallion  should  fail  to  be  a  reasonably  sure  breeder 
with  the  above  treatment,  "we  agree  to  take  the 
said  stallion  back,  and  the  said  A.  N.  Robinson  & 
Son  agrees  to  accept  another  imported  Percheron 
Stallion  of  equal  value  in  his  place,  the  said  stallion 
'Idem*  ♦  *  *  to  be  returned  to  us  at  Wooster, 
Ohio,  in  as  sound  and  healthy  condition  as  he  now 
is  by  April  1st,  1913/'  This  instrument  must  be 
supplemented  by  the  fact  that  evidence  was  intro- 
duced tending  to  show  a  subsequent  oral  agree- 
ment between  the  defendant  and  Mr.  Zogg,  a  rep- 
resentative of  the  plaintiffs,  by  which  the  guaranty 
was  extended  for  another  year  or  another  season, 
and  some  evidence  was  offered  tending  to  show 
that  the  horse  was  tendered  back  to  Mr.  Zogg.  The 
plaintiffs  deny  that  such  agreement  was  made  and 
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deny  that  Mr.  Zogg  had  any  authority  to  make  any 
such  agreement  or  to  accept  a  tender  of  the  horse. 
The  evidence  further  discloses  that  the  stallion  was 
taken  sick  and  died  suddenly  on  or  about  July  8, 
1914.  It  is  not  claimed  that  the  stallion  was  ever 
returned  by  Robinson  to  Bell  Brothers  at  Wooster, 
or  at  any  other  place. 

The  plaintiflFs  insist  that,  even  if  the  evidence  dis- 
closes a  breach  of  the  guaranty,  the  defendant  can 
not  recover  any  damages,  because  of  the  failure  to 
return  the  stallion  to  Wooster  and  to  accept  an- 
other as  provided  by  the  terms  of  the  contract.  In 
the  absence  of  a  contract  fixing  the  remedies  of  a 
purchaser  of  property  for  a  breach  of  guaranty, 
the  law  itself  provides  the  remedies  to  which  the 
purchaser  may  resort  for  such  breach.  No  doubt, 
however,  can  exist  that  the  parties  to  a  contract 
of  sale,  accompanied  with  a  guaranty,  have  full 
power  to  prescribe  what  course  shall  be  pursued  in 
the  event  of  a  breach.  The  law  gives  to  parties 
competent  to  contract  as  full  authority  to  agree  on 
the  course  to  be  pursued  in  the  event  of  a  breach 
of  the  same,  as  it  does  to  make  the  contract  of  sale 
itself,  and,  if  the  contract  provides  conditions  to  be 
performed  by  the  buyer  in  case  of  a  breach,  the 
buyer  must  comply  with  such  conditions  before  he 
can  claim  damages  by  reason  of  the  breach.  This 
would  seem  to  be  an  elementary  proposition  of  law 
and  is  sustained  alike  by  reason  and  authority. 
Authorities  which  hold  that  the  buyer  has  an  option 
to  pursue  either  the  remedy  named  in  the  con- 
tract or  other  remedies  allowed  by  law  in  the  ab- 
sence of  contract,  base  their  conclusions  on  con- 
tracts that  are  construed  to  grant  an  option  to  the 
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purchaser.  Certainly  if  the  terms  of  the  guaranty 
are  such  that  the  purchaser,  in  the  event  of  a  breach, 
is  not  required  to  return  the  property,  but  has  an 
option  so  to  do,  then  the  return  of  the  property 
would  not  be  a  prerequisite  to  the  maintenance  of 
his  claim  for  damages.  The  principle  is  well  stated 
in  James  v.  Bekkedahl,  10  N.  D.,  120,  86  N.  W. 
Rep.,  226. 

A  good  illustration  of  the  rule  may  be  found  in 
the  case  of  Oltmanns  Bros.  v.  Poland,  142  S.  W. 
Rep.,  653.  That  was  a  case  involving  a  guaranty 
on  the  sale  of  a  stallion  that  he  should  be  a  satis- 
factory and  sure  breeder,  provided  he  had  proper 
care  and  exercise,  and  that  if  he  failed  to  be  satis- 
factory and  a  sure  breeder  with  the  above  treat- 
ment, the  seller  agreed  to  take  the  stallion  back  and 
give  to  the  purchaser  another  stallion  of  equal  value, 
provided  he  was  returned  to  the  seller's  barns  in  as 
sound  and  healthy  condition  as  at  the  time  of  sale. 
Unlike  the  case  at  bar,  the  contract  did  not  specif- 
ically state  that  the  purchaser  agreed  to  accept  an- 
other stallion,  but  nevertheless  the  court  construed 
the  course  to  be  pursued,  in  the  event  of  a 
breach,  as  exclusive,  and  denied  relief  to  the  pur- 
chaser without  a  return  of  the  horse  within  the 
time  specified.  In  view  of  the  provisions  of  the 
guaranty  in  the  instant  case,  by  which  the  sellers 
"agree  to  take  the  said  stallion  back,"  and  Robinson 
"agrees  to  accept  another,"  there  would  seem  to  be 
no  room  for  doubt  as  to  the  interpretation  to  be 
placed  on  the  contract  under  review,  in  the  event 
of  a  breach. 

The  principle  is  further  illustrated  by  the  case 
of  Standing  Stone  Natl.  Bank  v.  IValser  et  al.,  162 
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N.  C,  53,  77  S.  E.  Rep.,  1006.  Cases  which  hold 
the  buyer  has  an  election  of  remedies  are  easily 
reconcilable  when  careful  attention  is  given  to  the 
language  of  the  guaranty  employed  in  such  cases. 
For  instance,  the  contract  in  the  case  of  Love  & 
Co.  V.  Ross  et  al.,  89  la.,  400,  provided  that  in  the 
event  of  a  breach  the  purchaser  "could'*  return  the 
stallion.  That  language,  of  course,  only  gives  the 
purchaser  the  option  so  to  do  and  does  not  deprive 
him  of  any  other  remedy. 

The  contract  in  the  case  of  Hefner  v.  Haynes, 
89  la.,  616,  57  N.  W.  Rep.,  421,  provided  that  if 
the  horse  did  not  give  satisfaction  it  "may"  be  ex- 
changed for  another,  and  this,  of  course,  was  held 
to  give  an  option  to  the  purchaser. 

The  contract  in  the  case  of  Eyers  v.  Haddem,  70 
Fed.  Rep.,  648,  was  construed  by  the  court  to  give 
an  option  of  remedies  to  the  purchaser  and  it  was 
held  that  the  terms  of  the  contract  were  such  as 
not  to  make  it  obligatory  upon  the  purchasers  to 
return  the  horse.  The  court  uses  this  language  in 
the  course  of  the  opinion  (page  651):  "It  only 
says  that  upon  his  delivery  to  the  sellers  without 
cost,  if  as  sound  and  in  as  good  condition  as  when 
purchased,  the  sellers  will  replace  him  with  another 
horse.  It  is  only  by  construction  that  any  obliga- 
tion can  be  put  upon  the  purchasers  to  return  the 
horse."  The  difference  between  that  case  and  the 
one  at  bar  is  apparent  when  it  is  remembered  that 
Robinson  "agrees  to  accept  another"  stallion.  See 
also  Kemp  v.  Freeman,  42  111.  App.,  500,  501; 
Rowell  v.  Oleson,  32  Minn.,  288,  290,  and  McCor- 
mick  Harvesting  Machine  Co.  v.  Fields,  90  Minn., 
161. 
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The  difference  between  the  case  last  cited  and 
the  one  now  under  consideration  is  apparent  when 
it  is  noticed  that  in  the  Minnesota  case  the  pro- 
vision was  applicable  only  in  the  event  that  the 
machine  did  not  work  well,  and,  as  stated  by  the 
court  on  page  164,  the  provision  had  no  reference 
to  the  manner  in  which  the  machine  was  made  or 
the  material  used  or  its  durability,  while  in  the  case 
now  under  consideration  the  provision  is  specifically 
made  as  broad  in  terms  as  the  language  of  the 
guaranty  itself. 

Many  other  cases  might  be  cited,  but  it  is  unnec- 
essary. The  cases  are  collected  and  reviewed  and 
the  distinctions  indicated  in  a  note  to  Wasatch 
Orchard  Co.  v.  Morgan  Canning  Co.,  12  L.  R.  A., 
N.  S.,  540. 

The  language  of  the  contract  relating  to  a  return 
of  the  stallion  in  the  event  of  a  breach  of  the  war- 
ranty is  imperative,  and,  in  the  absence  of  a  com- 
pliance by  the  purchaser  with  the  provision  for  a 
return  of  the  stallion  within  the  time  limited,  he 
can  not  avail  himself  of  the  breach  when  an  action 
is  brought  to  recover  the  purchase  price.  The  rule 
as  thus  announced  is  clearly  enunciated  in  35  Cyc, 
437,  438. 

It  is  not  important  to  determine  the  extent  of 
authority  invested  in  Zogg  as  a  representative  of 
plaintiffs,  for,  if  he  had  full  authority,  and  if  the 
contract  for  an  extension  of  time  was  made  as 
claimed  by  the  defendant,  still  the  horse  was  not 
returned  within  the  time  as  thus  extended. 

On  the  trial  of  the  case  the  defendant  assumed 
the  bur<^  of  proof,  and  having  introduced  his 
evidence  and  rested,  the  plaintiffs  introduced  their 
evidence   and   rested.     Thereupon   the   plaintiffs 
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moved  the  court  to  instruct  the  jury  to  bring  in  a 
verdict  for  the  plaintiffs,  which  motion  the  court, 
on  consideration,  overruled.  This  motion  could  not 
properly  have  been  granted  unless  on  all  the  issues 
involved  the  plaintiffs  were  entitled  to  a  directed 
verdict.  For  the  reasons  already  given  the  plain- 
tiffs would  have  been  entitled  to  a  directed  verdict 
in  so  far  as  the  claims  set  forth  in  the  petitions  and 
the  first  and  second  counter  claims  of  the  defendant 
are  concerned,  but  it  could  not  be  said,  as  a  matter 
of  law,  that  the  defendant  was  not  entitled  to  any 
damages  on  account  of  the  issuance  and  levy  of  ex- 
ecutions on  the  other  stallion  and  his  sale  to  pay 
the  cost  of  his  keeping  while  so  held  under  levy. 
The  court,  therefore,  committed  no  error  in  over- 
ruling the  motion  for  a  directed  verdict.  This 
issue,  however,  seems  to  have  been  given  but  little 
attention  during  the  trial  of  the  case.  Evidence 
was  offered  tending  to  show  that  much  of  the  long 
delay  which  ensued  after  the  levies  before  the  sale 
was  at  the  instance  and  request  of  the  defendant 
Robinson,  and  of  course  he  would  not  be  entitled 
to  damages  resulting  from  any  delay  which  he  him- 
self brought  about.  Whether  there  was  any  delay 
and  ensuing  damage  for  which  the  plaintiffs  are 
liable  should  be  left  to  the  jury,  under  appropriate 
instructions  from  the  court.  On  a  retrial  of  the 
case  the  only  issue  for  submission  to  the  jury  would 
be  the  issue  arising  on  this  branch  of  the  case. 

For  the  reasons  indicated,  the  judgment  will  be 
reversed  and  the  cause  remanded  for  a  new  trial. 

Judgment  reversed,  and  cause  remanded. 

Chittenden  and  Kinkade,  JJ.,  concur. 
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The  State,  ex  rel.  Hess,  a  Taxpayer,  v. 
Rafferty,  Auditor,  etc.,  et  al. 

ConsHtuHonal  latv— Additional  compensation  for  judges — Of  com* 
mon  pleas  and  superior  courts. 

Section  2252,  General  Code,  providing  for  additional  salary  to  be 
paid  to  judges  of  the  court  of  common  pleas,  is  not  in  conflict 
with  any  provision  of  the  constitution  of  Ohio  and  is  there- 
fore valid. 

(Decided  December  1,  1916.) 

Error  :  Court  of  Appeals  for  Henry  county. 

Mr.  Otto  W.  Hess,  for  plaintiff  in  error. 

Mr.  R.  W.  Cahill  and  Mr.  John  W.  Winn,  for 
defendants  in  error. 

Kinder,  J.  The  prosecuting  attorney  upon  re- 
quest so  to  do  having  refused  to  bring  proceedings, 
this  action  was  begun  by  the  relator,  Otto  W.  Hess, 
under  favor  of  Section  2922,  General  Code,  to  en- 
join the  defendants  from  paying  to  the  judge  of  the 
court  of  common  pfeas  of  Henry  county  the  addi- 
tional salary  provided  for  in  Section  2252,  General 
Code,  alleging  that  such  pa3mient  would  be  a  mis- 
application and  misappropriation  of  the  funds  of 
Henry  county,  because  said  section  is  unconstitu- 
tional. 

The  claim  is  made  in  behalf  of  the  relator  that 
by  the  constitution  the  state  government  is  divided 
into  three  coordinate  divisions,  namely,  executive, 
legislative  and  judicial;  that  the  office  of  common 
pleas  judge  falling  within  the  latter  division  such 
judge  is  a  state  officer  and  can  be  paid  only  out  of 
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the  State  treasury,  from  funds  provided  by  taxes 
levied  uniformly  throughout  the  state ;  and  that  the 
legislature  is  without  power  to  provide  for  addi- 
tional compensation  for  such  judge  to  be  paid  by  the 
county  ftom  funds  derived  by  taxes  levied  upon 
property  wholly  within  such  coimty. 

It  is  also  claimed  that  the  section  under  con- 
sideration expressly  violates  Section  2  of  Article 
XII,  Section  7  of  Article  X  and  Section  26  of 
Article  II  of  the  Constitution. 

Section  7  of  Article  X  reads : 

"The  commissioners  of  counties,  the  trustees  of 
townships,  and  similar  boards,  shall  have  such 
power  of  local  taxation,  for  police  purposes,  as 
may  be  prescribed  by  law/' 

So  much  of  Section  2  of  Article  XII  as  is  perti- 
nent reads  as  follows: 

"Laws  shall  be  passed,  taxing  by  a  uniform  rule, 
all  moneys,  credits,  investments  in  bonds,  stocks, 
joint  stock  companies,  or  otherwise;  and  also  all 
real  and  personal  property .  according  to  its  true 
value  in  money." 

Section  26  of  Article  II  reads: 

"All  laws  of  a  general  nature,  shall  have  a  uni- 
form operation  throughout  the  state." 

The  legislative  power  of  the  state,  except  such  as 
is  specially  reserved  to  the  people  to  be  exercised 
under  the  provisions  relating  to  the  initiative  and 
referendum,  is  vested  in  the  legislature  by  the  con- 
stitution, subject  only  to  the  restrictions  and  in- 
hibitions contained  therein.  Hence,  a'law  enacted 
by  the  general  assembly  will  be  declared  unconsti- 
tutional by  the  courts  only  when  it  is  in  conflict 
with  some  express  provision  of  the  constitution. 
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Walker  v.  City  of  Cincinnati  et  al.,  21  Ohio  St.,  14; 
State,  ex  rel.  Herron,  v.  Smith,  44  Ohio  St.,  348, 
374;  Prohasco  v.  Raine,  Auditor,  50  Ohio  St.,  378, 
and  State,  ex  rel.  Weinberger,  v.  Miller  et  aL,  87 
Ohio  St.,  12,  28. 

The  cases  of  State,  ex  rel.  Frease,  v.  Kreighhaum 
et  al.,  9  C.  C,  619 ;  State,  ex  rel.  Long,  v.  Brinkman 
et  al,  7  C.  C,  165 ;  Witt  v.  Madigan,  24  C  C,  263 ; 
Wasson  et  al.  v.  Commissioners,  49  Ohio  St.,  622 ; 
Hubbard,  Treas.,  v.  Fitzsimmons,  57  Ohio  St,  436, 
and  Colbert  et  al.  v.  Bond,  1 10  Tenn.  (2  Gates),  370, 
75  S.  W.  Rep.,  1061,  have  been  cited  and  relied  upon 
by  the  relator  as  determinative  of  the  claim  that  the 
section  under  discussion  is  in  violation  of  the  pro- 
visions of  the  constitution  above  set  forth. 

The  .Ohio  cases  cited  above  do  decide  that  the 
legislature  is  without  power  to  authorize  or  require 
a  county  to  construct  or  maintain  a  purely  public 
agency  of  the  state,  beneficial  to  the  people  of  the 
state  at  large,  and  pay  for  the  same  by  moneys  de- 
rived from  taxes  levied  upon  the  property  within 
such  county. 

In  the  Tennessee  case  two  propositions  were  de- 
termined: first,  that  under  the  provision  of  the 
constitution  of  that  state,  which  required  the  sal- 
aries of  judges  to  be  fixed  by  law,  the  legislature 
had  no  power  to  delegate  the  fixing  of  such  salaries 
to  a  county  court;  and,  second,  that  such  act  was 
in  violation  of  the  provisions  of  the  constitution  of 
Tennessee  granting  power  to  the  legislature  to  au- 
thorize counties  to  levy  taxes  for  county  purposes. 

The  second  proposition  was  decided  on  the  theory 
that  the  provision  of  the  constitution,  under  con- 
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sideration  in  that  case,  with  respect  to  taxation  by 
counties,  was  a  limitation  upon  the  power  of  the 
legislature.  That  case  also  decided,  expressly  and 
by  necessary  inference,  that  counties  and  their 
organization  are  purely  local  and  do  not  form  a 
part  of  the  permanent  organization  of  the  govern- 
ment of  the  state.  The  reverse  of  that  proposition 
was  held  in  Ohio  in  the  case  of  State,  ex  rel.  Guil- 
berty  Auditor,  v.  Yates,  Auditor,  66  Ohio  St.,  546. 

It  will  also  be  observed  that  Section  7  of  Article 
X  of  our  Constitution  is  a  grant  of  power  to  the 
county  to  tax  for  local  purposes,  limited  as  therein 
provided,  and  not  a  limitation  upon  the  legislative 
power  of  the  state. 

The  difference  in  the  constitutional  provisions,  as 
well  as  the  conflict  between  the  decision^  of  the 
courts  of  Ohio  and  Tennessee,  would  seem  to  render 
the  Tennessee  case  relied  upon  of  little  value  touch- 
ing the  question  under  discussion. 

The  Ohio  cases  cited  above  are  not  conclusive 
of  the  whole  question  here  involved,  for  there  yet 
remains  the  inquiry  whether  the  legislature  may 
impose  upon  purely  state  agencies  or  officers  duties 
which  in  their  nature  and  effect  are  local  and  of 
benefit  to  the  counties,  and  require  such  counties 
to  contribute  to  the  expense  thereof  from  funds 
raised  by  taxation  wholly  within  such  counties. 

In  the  case  of  State,  ex  rel.  Guilbert,  Auditor,  v. 
Yates,  Auditor,  supra,  it  was  expressly  held  that 
county  officers  are  not  local  officers,  but  are  part  of 
the  permanent  organization  of  the  government  of 
the  state,  and  that  the  subject  of  compensation  to 
county  officers  is  not  local  in  its  nature,  attention 
being  called  to  the  fact  that  such  officers  are  local 
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only  in  the  sense  that  the  legislature  has  provided 
for  their  election  by  the  people  of  the  respective 
counties  and  that  their  duties  are  to  a  large  extent 
circumscribed  by  the  county. 

Many,  if  not  all,  county  officers  are  required  by 
law  to  perform  duties  in  carrying  forward  purely 
state  purposes,  and  at  the  same  time  are  required  to 
perform  services  which  are  confined  to  the  county 
and  for  the  benefit  of  the  county  alone,  and  yet  it 
has  never  been  doubted  but  that  the  county  may  be 
required  to  levy  taxes  to  provide  for  the  compensa- 
tion of  such  officers. 

That  a  purely  state  agency,  whose  functions  or 
services  result  in  benefit  to  a  county,  may  be  main- 
tained or  compensated  in  part  by  taxes  to  be  levied 
within  the  county,  was  expressly  decided  in  State, 
ex  reL  Guilbert,  Auditor,  v.  Shumate,  Auditor,  72 
Ohio  St.,  487,  and  by  strong  inference,  if  not  ex- 
pressly, in  the  case  of  State,  ex  reL  Donahey,  Audi- 
tor, V.  Edmondson,  County  Auditor,  et  aL,  89  Ohio 
St,  93. 

Under  the  doctrine  of  the  above  cases  it  would 
seem  that  it  is  not  the  nature  of  the  office  held,  but 
the  character  of  the  services  performed  and  the  re- 
sultant benefit,  that  is  to  determine  whether  the 
legislature  may  provide  for  compensation  to  be  paid 
by  levy  of  taxes  upon  the  county. 

It  will  be  observed  that  no  part  of  the  jurisdic- 
tion, power  or  duties  of  the  court  of  common  pleas 
or  a  judge  thereof  is  fixed  by  the  constitution.  The 
entire  subject  is  remitted  for  determination  by  the 
legislature. 

A  large  part  of  the  services  performed  by  a  judge 
of  the  court  of  common  pleas  has  to  do  with  litiga- 


Digitized  by 


Google 


468  Ohio  Appellate  Reports. 

State,  ex  reL,  v,  Rafferty.  [5  Ohio 

tion  affecting  the  people  and  public  agencies  of  the 
county  alone,  and  an  examination  of  the  statutes 
discloses  that,  in  addition  to  purely  judicial  func- 
tions to  be  performed  by  a  common  pleas  judge,  he 
is  required,  among  other  things,  to  act  as  probate 
judge;  that  he  appoints  the  trustees  of  memorial 
buildii^s;  that  he  passes  upon  claims  against  the 
county,  upon  appeal  from  the  county  commis- 
sioners; that  he  appoints  the  sinking  fund  trustees 
of  libraries  and  licenses  county  auctioneers  and 
county  ferries;  that  he  passes  upon  the  location  of 
the  county  seat,  and  is  required  to  appoint  a  direc- 
tor to  purchase  property  for  the  county;  that  he 
fixes  the  c6mpensation  of  the  librarians  of  county 
law  libraries;  appoints  soldiers'  relief  commis- 
sions; is  required  to  fix  rules  and  regulations  for 
the  government  of  county  jails ;  appoints  members 
of  commissions  to  pass  upon  plans,  specifications, 
and  so  forth,  and  cost  of  the  court  house  and  jail, 
or  additions  thereto,  and  the  alteration,  repair  or 
improvement  thereof;  is  required  to  appoint  com- 
missions to  act  with  the  county  commissioners  in 
passing  upon  the  specifications  and  costs  of  chil- 
dren's homes;  and  is  required  to  appoint  a  jury 
commission  for  the  county  and  approve  the  ap- 
pointment of  deputy  clerks  and  deputy  sheriffs. 
And  it  will  be  observed  that  each  and  all  of  these 
services  are  solely  for  the  benefit  of  the  county  or 
the  people  residing  therein. 

Section  2252,  General  Code,  is  of  general  appBca- 
tion  throughout  the  state,  and  the  rate  of  compensa- 
tion to  each  judge  is  the  same,  based  as  it  is  upon 
population,  though  the  amount  of  salary  paid  the 
several  judges  would  differ,  of  course. 


Digitized  by 


Google 


Ohio  Appellate  Reports.  469 

App.]  Ballard  et  al.  v.  Ballard  et  al. 

We  are  of  opinion  that  the  cases  of  State,  ex  rel. 
Guilhert,  Auditor,  v.  Yates,  Auditor,  66  Ohio  St., 
546,  and  Sipe,  Auditor,  v.  State,  ex  rel.  Mansfield, 
86  Ohio  St.,  80,  dispose  of  the  claim  that  the  sec- 
tion under  discussion  is  in  conflict  with  either  Sec- 
tion 2  of  Article  XII  or  Section  26  of  Article  11  of 
the  Constitution. 

It  follows  that  the  court  cannot  say  that  Section 
2252,  General  Code,  is  clearly  in  conflict  with  any 
express  provision  of  the  constitution,  and  therefore 
the  judgment  of  the  court  of  common  pleas  must 
be  affirmed. 

Judgment  affirmed. 
Crow  and  Robinson,  JJ.,  concur. 


Ballard  et  al.  v.  Ballard  et  al. 

WUls-^Validity  of  joint  wUU^xecuted  by  tenants  in  common^ 
Devising  real  and  personal  property. 

Tenants  in  common  of  real  estate  may  dispose  of  the  same  by 
uniting  in  a  single  will,  not  in  the  nature  of  a  compact,  and 
may  by  the  same  instrument  dispose  of  their  personal  prop- 
erty, there  being  no  provision  for  a  legacy  that  would  have 
to  be  paid  from  a  fund  to  be  derived  from  the  property  of 
both  without  designating  the  proportion  in  which  such  legacy 
should  be  paid  from  the  property  of  each  testator,  and  when 
the  intention  of  the  testators  can  be  carried  into  efFect  without 
practical  difficulty  and  without  confusion  of  the  properties  of 
each  testator. 

(Decided  October  16,  1916.) 

Error:    Court  of  Appeals  for  Sandusky  county. 
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Mr.  J.  D.  Finch  and  Mr.  Homer  Metzgar,  for 
plaintiffs  in  error. 

Mr.  Lester  Wilson  and  Messrs.  Carver  &  Carver, 
for  defendants  in  error. 

Chittenden,  J.  This  action  was  begun  by 
Joshua  Ballard  and  others,  plaintiffs  in  error,  in 
the  court  of  common  pleas  to  contest  the  validity  of 
the  last  will  and  testament  of  Jerome  Ballard.  At 
the  conclusion  of  all  the  evidence  both  the  plaintiffs 
and  the  defendants  made  a  motion  to  direct  a  ver- 
dict in  their  favor,  respectively.  Upon  considera- 
tion of  this  motion  the  trial  court  directed  the  jury 
to  return  a  verdict  finding  the  paper  writing  to  be 
the  valid  last  will  and  testament  of  Jerome  Ballard. 
The  will  is  as  follows : 

"WILL 
"Last  Will  and  Testament. 

"In  the  name  of  the  Beloved  Father  of  all: 
Amen. 

"I,  Jerome  &  Loretta  County  of  Sandusky,  and 
State  of  Ohio,  being  about  64  &  65  years  of  age, 
and  being  of  sound  and  disposing  mind  and  mem- 
ory, do  make,  publish  and  declare  this  my  last  will 
and  testament,  hereby  revoking  and  making  null 
and  void  all  other  last  wills  and  testaments  by  me 
made  heretofore. 

"First.  My  will  is,  that  all  my  just  debts  and 
funeral  expenses  shall  be  paid  out  of  my  estate,  as 
soon  after  my  decease  as  shall  be  found  convenient. 

"Second.    I  give,  devise  and  bequeath  to 

"I,  Jerome  &  Loretta  Ballard  have  both  agreed 
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that  the  one  that  lives  the  longest  shall  have  the 
entire  property,  both  farm  &  personal  property  & 
everything  on  the  farm,  and  about  the  house  to 
keep  or  dispose  of  in  any  way.  He  or  she  shall 
see  fit  during  their  lifetime,  then  at  our  decease 
everything  in  the  house  shall  go  to  Ida  Ballard  all 
furniture,  silver  ware,  beds,  bedding,  books,  pic- 
tures &  in  fact  everything  in  the  house  is  hers,  Ida 
shall  have  Jennie  Ballards  wearing  apparel,  jewelry 
&  other  things  give  something  to  each  of  her  3 
sisters,  Nettie,  Cora  and  Mirtie  Ballard,  there  will 
be  sufficient  means  &  Ida  shall  settle  all  expenses, 
all  chattels  or  other  loose  property  can  be  sold  for 
that  purpose,  the  silver  watch  shall  be  brother 
Joshua  Ballards,  the  gold  one  shall  go  to  Win  Bal- 
lard, the  18  acres  of  land  more  or  less  on  west  side 
of  road  unless  sold  previous,  shall  go  to  Charles 
Calkins  of  Albert  Lea,  Minnesota  and  to  his  heirs 
after  him,  the  60  acres  situated  in  York  township 
shall  be  Ida  Ballards  wholly  provided  it  is  in  our 
possession  at  the  time  of  our  death. 

"In  testimony  whereof,  we  have  set  our  hand  to 
this  our  last  will  and  testament  at  York,  this  1st 
day  of  March,  in  the  year  of  our  Lord  One  thousand 
eight  hundred  and  ninety-nine. 

his 
"Jerome  X   Ballard       Loretta  Ballard. 
mark 

"The  foregoing  instrument  was  signed  by  the 
said  Jerome  and  Loretta  Ballard  in  our  presence 
and  by  published  and  declared  as  and  for  our 
last  will  and  testament  and  at  their  request,  and  in 
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our  presence,  and  in  the  presence  of  each  other,  we 
hereunto  subscribe  our  names  as  attesting  witnesses 
at  York,  this  1st  day  of  March,  A.  D.  1899. 

"B.  R  Rogers 
^'resides  at  Clyde,  Ohio. 

"Charles  Everet 
''resides  at  York  Township,  O" 

Counsel  for  plaintiffs  in  error  contend  that  this 
paper  writing  can  not  be  construed  to  be  a  valid 
last  will  and  testament  under  the  decision  an- 
nounced by  the  supreme  court  of  this  state  in  the 
case  of  Walker  et  al.  v.  Walker  et  al,  14  Ohio  St., 
157.  It  is  claimed  that  the  will  is  joint  both  in  form 
and  substance  and  is  the  result  of  a  compact  be- 
tween the  signers  thereof,  and  that  such  a  will  is 
unknown  to  the  testamentary  law  of  this  state,  as 
declared  in  the  case  cited. 

The  defendants  in  error  argue  that  the  case  of 
Walker  v.  Walker  has  no  application  to  this  case 
and  is  not  an  authority  against  the  validity  of  the 
will  here  in  question.  They  assert  that  the  limitation 
placed  upon  the  case  of  Walker  v.  Walker  by  the 
case  of  Betts  v.  Harper,  39  Ohio  St.,  639,  is  such  as 
to  completely  eliminate  the  case  of  Walker  v. 
Walker  as  an  authority  to  be  considered  in  this  case. 
The  supreme  court  was  not  unanimous  in  the  de- 
cision reached  in  the  case  of  Walker  v.  Walker  and 
the  opinion  in  that  case  shows  that  the  court  under- 
took to  limit  the  decision  within  very  narrow 
boundaries.  While  the  court  in  the  later  case  of 
Betts  V.  Harper  did  not  undertake  to  overrule  the 
earlier  decision,  they  called  attention  to  the  limita- 


Digitized  by 


Google 


Ohio  Appellate  Reports.  4/^3 

App.]  Ballard  et  al.  v,  Ballard  et  al 

tions  placed  by  the  court  itself  upon  the  questions 
decided,  and  declined  to  extend  the  scope  of  the  case 
in  any  way. 

It  is  urged  upon  this  court  that  if  it  should  find 
that  the  decision  in  Walker  v.  Walker  does  not  an- 
nounce a  correct  conclusion  and  is  found  to  be  in 
conflict  with  the  later  decisions  of  courts  of  last 
resort  upon  this  subject,  it  should  not  feel  bound 
by  that  decision.  Although  this  court  has  final 
jurisdiction  in  a  large  class  of  cases  it  has  at  all 
times  declined  to  overrule  decisions  of  the  supreme 
court  of  this  state,  but,  on  the  contrary,  has  felt 
boimd  to  follow  such  decisions  so  far  as  they  govern 
cases  under  consideration.  Any  case  that  would 
call  for  the  overruling  of  a  decision  of  the  supreme 
court  would  undoubtedly  be  of  such  interest  as  to 
cause  the  supreme  court  to  take  jurisdiction  thereof, 
in  which  tribunal  former  decisions  of  that  court 
might  properly  be  overruled. 

The  case  at  bar  is  one  of  unusual  interest  and 
has  been  skillfully  argued  by  counsel  for  plaintiffs 
and  defendants,  both  orally  and  in  briefs.  The 
questions  presented,  which  at  first  appeared  to  be 
complex,  become  quite  clear  upon  a  careful  ex- 
amination of  the  will  itself.  It  is  conceded  that 
the  will  was  properly  executed  before  witnesses  and 
that  the  parties  at  the  time  were  competent  to  ex- 
ecute a  will  and  were  not  under  any  restraint  or 
undue  influence.  The  evidence  introduced  on  the 
trial  was  principally  directed  toward  showing  that 
Loretta  Ballard  at  the  time  of  the  making  of  the 
will  was  possessed  of  property.  It  appears  that  at 
the  time  of  their  marriage,  some  time  before  the 
year  1860,  each  had  by  inheritance  property  of  ap- 
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proximately  the  value  of  two  thousand  dollars. 
That  thereafter  real  estate  was  purchased  the  title 
to  which  was  taken  in  the  name  of  Jerome  Ballard. 
It  does  not  appear  just  how  the  property  was  paid 
for,  nor  do  we  think  this  is  important  in  the  view 
we  take  of  the  case.  Thereafter  real  estate  was 
sold  and  purchased,  the  title  being  taken  in  the  name 
of  Jerome  Ballard.  Later  through  the  interposition 
of  a  third  party  this  real  estate,  or  at  least  a  con- 
siderable portion  thereof,  was  transferred  to  Lor- 
etta  Ballard,  and  about  a  year  before  the  making 
of  the  will  Loretta  Ballard  deeded  the  property  to 
her  husband,  Jerome  Ballard,  and  at  the  time  of  her 
death  there  was  no  real  estate  the  title  to  which  was 
in  her  name. 

There  was  some  evidence  tending  to  show  that 
at  the  time  of  her  death  she  owned  a  few  pieces  of 
household  furniture  and  perhaps  some  small 
amount  of  money.  It  is  claimed  that  it  is  shown 
from  the  evidence  that  Mrs.  Ballard  had  some  bene- 
ficial interest  in  this  real  estate  that  might  have 
been  asserted  by  hen  Such  interest,  however,  could 
not  have  been  greater  than  a  tenancy  in  common, 
and  it  was  decided  by  the  supreme  court  in  Betts  v. 
Harper,  supra,  that  tenants  in  common  of  real 
estate  might,  by  a  will,  executed  jointly,  devise  such 
property.  It  was  further  held  in  that  case  that  if, 
in  addition  to  the  ownership  in  common  of  real 
estate,  each  was  possessed  of  personal  property  it 
might  all  be  devised  by  a  single  instrument,  where 
the  bequests  are  severable  and  the  instrument  is  not 
in  the  nature  of  a  compact,  but  is,  in  effect,  the  will 
of  each,  and  that  such  will  might  be  offered  for  pro- 
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bate  after  the  death  of  all  those  executing  it,  as  the 
will  of  each  and  all  such  persons. 

This  will  first  undertakes  to  give  to  the  survivor 
of  the  testators  all  the  property,  to  be  used  as  the 
survivor  shall  see  fit  during  his  or  her  lifetime. 
This  provision  of  the  will  is  expressly  excluded  from 
the  decision  in  Walker  v.  Walker  by  the  language 
of  the  opinion  in  that  case,  and  the  validity  of  such 
a  will  is  sustained  by  substantially  all  the  authori- 
ties.  It  then  provides  that  upon  the  death  of  the 
survivor  ever3rthing  in  the  house  shall  go  to  Ida 
Ballard,  and  specifies  many  items  general  in  char- 
acter, concluding  with  the  words,  "In  fact  every- 
thing in  the  house  is  hers,"  meaning  evidently  that 
everything  then  became  hers  by  virtue  of  the  will. 
This  legacy  is  a  valid  provision  under  the  doctrine 
announced  in  Betts  v.  Harper.  It  is  then  provided 
that  Ida  shall  have  all  the  wearing  apparel,  jewelry 
and  other  things  of  Jennie  Ballard  who  was  the  de- 
ceased daughter  of  the  testators.  This  provision 
is  clearly  identical  in  character  with  the  general  pro- 
vision that  Ida  shall  have  everything  in  the  house. 
Attached  to  this  last  provision  is  a  direction  that 
she  shall  give  something  to  each  of  her  three  sisters. 
This  provision  is  quite  indefinite.  It  is  not  clear 
whether  it  was  intended  that  they  should  each  have 
something  that  had  belonged  to  Jennie  Ballard, 
probably  as  a  keepsake,  or  whether  this  provision 
is  to  be  satisfied  by  the  giving  to  her  sisters  of  any- 
thing that  comes  to  her  by  virtue  of  the  will.  In 
any  event  there  is  nothing  in  this  condition  which 
in  any  way  affects  the  validity  of  the  instrument. 
Then  follows  a  recital  that  there  is  sufficient  means 
to  settle  the  expenses  of  the  estate  and  the  obliga- 
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tion  is  devolved  upon  Ida  to  settle  all  these  expenses. 
The  will  provides  that  in  so  doing  she  may  sell  all 
or  any  of  the  personal  property  for  that  purpose. 
It  is  true  that  the  will  does  not  specify  whether  the 
chattels  that  may  be  sold  shall  be  those  belongii^ 
to  Loretta  or  Jerome,  but  inasmuch  as  all  the  per- 
sonal property  not  specifically  bequeathed  goes  to 
Ida  Ballard  it  is  quite  immaterial  to  which  one  of 
the  testators  the  property  so  sold  belonged.  A  gold 
watch  is  specifically  devised  to  one  brother  and  a 
silver  watch  to  another.  Then  follows  a  devise  of 
eighteen  acres  of  land  to  Charles  Calkins  and  sixty 
acres  of  land  to  Ida  Ballard.  It  would  seem  to  be 
quite  immaterial,  in  the  light  of  the  decisions  above 
mentioned,  whether  this  real  estate  was  owned  by 
Jerome  Ballard  individually  or  whether  he  and  his 
wife  were  tenants  in  common.  If  they  were  tenants 
in  common  they  could  legally  devise  it  by  a  single 
instrument,  and  if  it  was  the  sole  property  of 
Jerome  Ballard  there  would  be  no  interest  of  the 
wife  that  could  be  affected  by  it. 

It  is  most  earnestly  argued  by  counsel  for  plain- 
tiffs in  error  that  this  will  bears  evidence  of  being 
the  result  of  an  agreement,  and  that  the  instrument 
thus  being  in  the  nature  of  a  compact  it  is  void  as 
a  will.  One  of  the  characteristics  of  a  will  is  its 
revocability,  and  it  has  been  held  that  anything 
which  destroys  this  feature  of  revocability  destroys 
the  instrument  as  a  will.  We  are  unable  to  find 
in  this  instrument  anything  which  makes  it  invalid 
on  this  accoimt.  The  instrument  sets  forth  in  terms 
that  the  parties  have  agreed  that  the  property  shall 
be  disposed  of  as  afterwards  set  out  in  the  instru- 
ment.   The  express  words  give  it  no  greater  force 
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or  cflFect  than  it  would  have  without  those  words. 
The  instrument  itself  must  be  looked  to  to  see 
whether  it  does  in  fact  contain  such  an  agreement 
as  would  prevent  the  revocation  of  the  instrument 
by  either.  We  find  no  more  evidence  of  an  agree- 
ment in  this  instrument  than  was  apparent  in  the 
will  under  consideration  in  Belts  v.  Harper.  It  may 
as  well  be  said  that  the  two  Harper  sisters  had 
agreed  that  their  property  should  be  disposed  of  in 
accordance  with  the  terms  of  their  will.  The  court 
evidently  did  not  take  that  view.  It  was  apparent 
that  the  parties  to  the  instrument  were  in  accord 
upon  the  disposition  of  the  property  of  each  as  well 
as  the  disposition  of  the  property  owned  in  common. 
And  so  in  this  case  it  is  apparent  that  Mr.  and  Mrs. 
Ballard  had  no  difference  of  opinion  as  to  how  the 
property  in  question  should  be  devised.  Nowhere 
in  the  will  is  there  any  provision  for  a  legacy  that 
would  have  to  be  paid  out  of  a  fund  to  be  derived 
from  the  property  of  both  without  designating  the 
proportion  in  which  such  legacy  should  be  paid  from 
the  property  of  each  of  the  testators.  This  will, 
while  most  crudely  drawn,  very  clearly  expresses 
the  intention  of  the  testators  and  that  intention  can 
be  carried  into  effect  without  any  confusion  of  the 
properties  of  each,  if  they  both  owned  property,  and 
there  is  no  practical  difficulty  in  giving  effect  to  their 
intention.  One  of  the  important  incidents  to  the 
ownership  of  property  is  the  right  to  devise  the  same 
by  will,  and  wherever  possible  courts  should  main- 
tain this  right. 

We  think  that  an  analysis  of  this  paper  writing 
discloses  a  will  that  is  not  within  the  case  precisely 
decided  in  Walker  v.  Walker.    There  is  nothing 
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about  the  wUl  which  makes  it  impossible  or  even 
difficult  to  construe  or  carry  out.  The  conclusion 
we  have  reached  we  believe  not  to  be  in  conflict  with 
Walker  v.  Walker  and  to  be  entirely  in  accord  with 
the  case  of  Betts  v.  Harper,  and  entirely  in  accord 
with  the  conclusions  of  modern  text-writers  upon 
the  subject  and  the  later  decisions  in  this  country 
and  England.  We  think  that  every  reason  obtains 
why  the  principle  decided  in  Walker  v.  Walker 
should  not  be  extended  beyond  the  exact  question 
there  decided  upon  facts  which  would  not  warrant 
any  different  decision  than  was  arrived  at  in  that 
case. 

The  judgment  of  the  court  of  common  pleas  will 
be  affirmed. 

Judgment  affirmed. 
Richards  and  Kinkade,  JJ.,  concur. 
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The  State,  ex  rel.  Turner,  Attorney  General, 
V.  Fassig. 

Workmen's  compensation — Liability  of  noncomplying  employers^- 
Section^  1465-74,  General  Code^^onstitutional  law. 

The  provisions  of  Section  27  of  the  workmen's  compensation  act 
(103  O.  L.,  72),  fixing  the  liability  of  noncomplying  employers 
for  injuries  to  employes  occurring  in  the  course  of  the  em- 
ployment, are  constitutional. 

(Decided  February  29,  1916.) 

Error:    Court  of  Appeals  for  Franklin  county. 

Mr.  Edward  C.  Turner,  attorney  general;  Mr. 
John  G.  Price;  Mr.  Eugene  Carlin;  Mr.  Robert  P. 
Duncan,  prosecuting  attorney,  and  Mr.  William  J. 
Ford,  assistant  prosecuting  attorney,  for  plaintiff 
in  error. 

Messrs.  Wilson  &  Rector;  Messrs.  McGhee, 
Davis  &  Boulger;  Mr.  J.  F.  Rogers;  Mr.  T.  J.  Keat- 
ing and  Mr.  C.  M.  Voorhees,  for  defendant  in  error. 

Allread,  J.  This  action  involves  the  constitu- 
tionality of  Section  27  of  the  workmen's  compensa- 
tion act  of  1913  (Section  1465-74,  General  Code; 
103  O.  L.,  82),  authorizing  the  industrial  commis- 
sion in  cases  where  the  employer  has  failed  to  com- 
ply with  the  act,  upon  application  and  hearing  under 
rules  to  be  prescribed,  to  make  an  award  of  com- 
pensation in  favor  of  an  employe,  or  his  dependents 
in  case  of  death,  for  an  injury  not  purposely  self- 
inflicted,  occurring  in  the  course  of  his  employ- 
ment.   It  is  further  provided  that  the  award  shall 
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constitute  a  liquidated  claim  for  damages  and  that 
upon  failure,  neglect  or  refusal  of  the  employer, 
after  notice,  to  pay  such  award,  an  action  may  be 
brought  in  the  name  of  the  state  for  the  benefit  of 
the  person  entitled  thereto  against  the  employer  for 
the  amount  of  the  award,  with  an  added  penalty  of 
fifty  per  centum. 

The  defendant  in  error,  Percy  Fassig,  was  an 
employer  of  five  or  more  employes  and  had  failed  to 
comply  with  the  provisions  of  the  workmen's  com- 
pensation act. 

Frank  Pond,  for  whose  benefit  the  action  was 
brought,  an  employe,  sustained  an  injury  in  the 
course  of  his  employment  and  made  application  to 
the  industrial  commission  to  fix  the  amount  of  com- 
pensation for  the  injury.  An  award  was  accord- 
ingly made,  and  upon  the  refusal  of  the  employer, 
Fassig,  to  pay,  suit  was  brought  for  the  amount  of 
the  award,  with  penalty. 

The  court  below,  upon  motion,  rendered  judgment 
upon  the  pleadings  in  favor  of  the  defendant,  upon 
the  ground  that  Section  27  of  the  workmen's  com- 
pensation act  was  unconstitutional. 

The  state  prosecutes  error. 

The  workmen's  compensation  act  rests  upon  the 
following  constitutional  amendment  (Article  II, 
Section  35),  adopted  in  1912: 

"For  the  purpose  of  providing  compensation  to 
workmen  and  their  dependents,  for  death,  injuries 
or  occupational  disease,  occasioned  in  the  course  of 
such  workmen's  employment,  laws  may  be  passed 
establishing  a  state  fund  to  be  created  by  compul- 
sory contribution  thereto  by  employers,  and  ad- 
ministered by  the  state  determining  the  terms  and 
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conditions  upon  which  pa3mient  shall  be  made  there- 
from, and  taking  away  any  or  all  rights  of  action 
or  defenses  from  employes  and  employers;  but  no 
right  of  action  shall  be  taken  away  from  any  em- 
ploye when  the  injury,  disease  or  death  arises  from 
failure  of  the  employer  to  comply  with  any  lawful 
requirement  for  the  protection  of  the  lives,  health 
and  safety  of  employes.  Laws  may  be  passed 
establishing  a  board  which  may  be  empowered  to 
classify  all  occupations,  according  to  their  degree 
of  hazard,  to  fix  rates  of  contribution  to  such  fund 
according  to  such  classification,  and  to  collect,  ad- 
minister and  distribute  such  fund,  and  to  determine 
all  rights  of  claimants  thereto." 

The  constitutional  amendment  is  an  enabling 
provision,  as  distinguished  from  a  limitation,  and 
should  be  liberally  construed. 

Workmen's  compensation  acts  in  this  and  other 
jurisdictions,  founded  upon  the  general  police 
power,  had  been  found  to  be  somewhat  fettered 
and  restricted  by  general  limitations  of  the  consti- 
tutions. 

The  amendment  under  consideration  was  ob- 
viously intended  to  transfer  the  subject  of  work- 
men's compensation  to  an  administrative  board 
with  summary  powers. 

The  details  of  construction  within  the  reasonable 
scope  of  the  amendment  were  necessarily  left  to 
the  discretion  of  the  legislature. 

The  following  statement  of  Bradbury,  C  J.,  in 
Hubbard,  Treas.,  v.  Brush,  61  Ohio  St.,  252,  265, 
in  respect  to  another  section  of  the  constitution,  is 
appropriate  here: 

31 
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"From  the  nature  of  its  objects,  and  the  brevity 
required  of  these  fundamental  instruments  they  can 
not  deal  in  definitions,  but  can  lay  down  only  gen- 
eral rules,  and  employ  general  terms,  leaving  ques- 
tions of  construction  to  the  appropriate  depart- 
ments of  the  government." 

The  purpose  of  the  workmen's  compensation 
amendment,  as  well  as  of  the  act  adopted  there- 
under, was  to  embrace  a  comprehensive  scheme  of 
relief  for  all  occupational  accidents,  and  not  merely 
for  those  founded  upon  negligence.  The  amend- 
ment authorizes  a  compulsory  measure.  The  power 
to  enact  a  "compulsory'*  law  necessarily  implies  the 
power  to  make  the  act  effective.  This  is  the  sum 
and  substance  of  the  great  opinion  of  Chief  Justice 
Marshall  in  M'Culloch  v.  Maryland,  4  Wheat.,  316. 

Section  26  of  the  compensation  act  authorizes 
the  employe  to  bring  an  action  against  the  em- 
ployer for  injuries  sustained  by  the  employer's 
negligence  or  default,  but  does  not  provide  a  remedy 
for  cases  of  purely  accidental  injuries. 

Section  27  of  the  workmen's  compensation  act 
follows  the  general  scheme  and  gives  relief  to  em- 
ployes for  all  accidental  injuries  arising  in  the 
course  of  employment. 

The  provisions  of  Section  27  are,  therefore, 
reasonably  necessary  to  make  the  act  complete. 

An  employer  who  fails  to  comply  with  the  work- 
men's compensation  act  is  entitled  to  no  greater 
rights  than  those  who  do. 

Section  27  of  the  workmen's  compensation  act 
charges  the  noncomplying  employer  with  the 
amount  the  employe  would  have  been  entitled  to  re- 
ceive under  the  regular  system  of  workmen's  com- 
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pensation  in  case  the  law  had  been  complied  with. 
This  liability  is  in  the  nature  of  a  penalty  and  may 
be  sustained  as  a  liability  created  by  statute. 

It  was  the  legal  duty  of  the  employer  to  protect 
his  employes  under  the  workmen's  compensation 
act.  The  liability  of  noncomplying  employers  pre- 
scribed in  Section  27  is  within  the  scope  of  the 
powers  implied  in  the  workmen's  compensation 
amendment  and  founded  upon  sound  principles  of 
justice. 

This  doctrine  is  well  stated  in  the  case  of  C,  H. 
&  D.  Rd.  Co.  V.  Sullivan,  32  Ohio  St.,  152,  in- 
volving the  statutory  obligation  of  railroad  com- 
panies to  light  their  tracks  within  municipal  cor- 
porations. 

Judge  Scott  on  page  159  of  the  opinion  says: 
"And  if  such  a  duty  can  constitutionally  be  im- 
posed on  a  railroad  company,  its  performance  may 
be  secured  by  necessary  sanctions.  And,  certainly, 
no  milder  sanction  could  be  effective  to  secure  the 
performance  of  the  duty  imposed,  than  that  which 
authorized  the  performance  of  the  duty  required, 
by  the  municipality,  at  the  expense  of  the  delinquent 
railroad  company." 

Statutes  providing  for  double  and  even  treble 
damages,  in  favor  of  the  injured  party  and  against 
the  party  in  default,  have  been  upheld.  Jensen  v. 
South  Dakota  Cent.  Ry.  Co.,  35  L.  R.  A.,  N.  S., 
1015,  and  cases  cited. 

It  is  urged  that  Section  27  does  not  seek  to  com- 
pel a  contribution  to  the  state  fund,  but  amounts 
to  a  liquidation  of  damages  between  employer  and 
employe.  But  a  statute  should  not  be  held  uncon- 
stitutional merely  because  of  its  form.    A  court 
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should  look  as  well  to  its  substance  and  effect.  It 
would  seem  reasonable  that  some  relief  be  afforded 
the  employe  of  the  noncomplying  employer,  and 
that  such  relief  could  not  with  justice  be  paid  out 
of  funds  contributed  by  other  employers.  It  would 
be  rational  to  require  such  noncomplying  employers 
to  contribute  the  amount  required.  This  is  the  ef- 
fect of  Section  27,  although  the  process  is  more 
direct. 

It  is  also  urged  that  the  board  of  awards  by  Sec- 
tion 27  exercises  judicial  power. 

The  creation  of  administrative  boards  having 
gwa^i-judicial  duties  is  not  unfamiliar.  Commis- 
sioners of  counties  and  trustees  of  townships  have 
jurisdiction  in  ditch  and  road  cases,  and  county 
auditors  in  matters  of  taxation.  Provisions  for  ac- 
tions in  review  or  on  appeal  have  been  held  to  meet 
the  constitutional  requirements.  Taylor,  Auditor, 
V.  Crawford  et  aL,  72  Ohio  St.,  560. 

But  even  if  it  is  necessary,  to  make  the  award 
of  the  industrial  commission  valid,  that  there  be  a 
provision  for  notice  to  the  employer  and  an  op- 
portunity to  be  heard,  we  think  both  notice  and  a 
hearing  are  fairly  inferred,  if  not  expressly  pro- 
vided, in  Section  27.  The  employe  is  required  to 
file  an  application  which  "the  board  shall  hear  and 
determine."  To  "hear  and  determine"  implies 
procedure  according  to  the  rules  of  courts  of  equity. 
(4  Words  and  Phrases,  sub  nom.  "Hearing.") 
Where  a  proceeding  of  this  character  is  prescribed 
by  statute,  the  inference  is  that  the  hearing  is  inter 
partes  and  not  ex  parte.  To  hear  and  determine 
the  application  of  the  employe  would  under  Section 
27  involve  a  hearing  in  which  the  interested  em- 
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ployer  is  brought  in  and  given  an  opportunity  to  be 
heard. 

If  there  be  any  doubt  as  to  the  intention  of  the 
legislature  in  this  respect,  it  is  dispelled  by  the  fol- 
lowing provisions  in  Section  27: 

"And  the  state  liability  board  of  awards  shall 
adopt  and  publish  rules  and  regulations  governing 
the  procedure  before  the  board  provided  in  this  sec- 
tion, and  shall  prescribe  forms  of  notices  and  the 
mode  and  manner  of  serving  the  same  in  all  claims 
for  compensation  arising  under  this  section." 

The  fundamentals  being  provided  by  statute, 
matters  of  form  and  detail  may  be  delegated  to  the 
commission.  United  States  v.  Grimaud,  220  U.  S., 
506. 

The  pleadings  are  silent  as  to  whether  notice  was 
given,  but  regularity  is  presumed,  and,  in  the  ab- 
sence of  a  showing  to  the  contrary,  we  are  bound  to 
assume  that  notice  was  given  and  a  hearing  had  in 
accordance  with  the  statute. 

The  industrial  commission,  however,  acts  as  an 
executive  board  rather  than  as  a  ^tia^i-judicial 
tribunal.  Its  powers  are  conferred  under  the 
authority  of  Article  II,  Section  35,  of  the  Constitu- 
tion. 

It  was  competent  for  the  legislature  under  con- 
stitutional authority  to  transfer  the  subject  of  work- 
men's compensation  to  the  administrative  depart- 
ment. See  Village  of  Fairmew  v.  Giffee,  73  Ohio 
St.,  183;  The  County  of  Miami  v.  City  of  Dayton, 
92  Ohio  St.,  215,  and  State,  ex  rel.  Yaple,  v. 
Creamer,  Treas.,  85  Ohio  St.,  349. 

The  constitutional  amendment  expressly  author- 
izes and  the  workmen's  compensation  act  expressly 
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confers  upon  the  industrial  commission  power  to 
determine  all  rights  of  claimants  to  the  state  fund 
and  to  fix  the  rates  of  contribution  thereto.  There 
is  no  question  as  to  the  power  over  employers  who 
comply  with  the  act.  As  to  such  employers  and 
their  employes,  the  constitutional  authority  is  ample 
and  the  act  is  admittedly  valid. 

It  would  be  unreasonable  and  illogical  to  confine 
this  power  to  the  willing  and  let  the  unwilling  go 
scot-free. 

It  is  true  that  the  annual  contribution  to  the  state 
fund  might  be  directly  enforced  by  penalties.  The 
legislature  is  not  confined  to  that  remedy,  but  has 
a  wider  discretion. 

It  is  also  contended  that  Section  27  is  repugnant 
to  the  constitutional  provision  guaranteeing  the 
right  of  trial  by  jury. 

There  is  no  denial  in  the  act  of  the  right  of  trial 
by  jury.  Thie  proceeding  against  the  employer  is 
required  to  be  brought  in  a  court  of  general  juris- 
diction in  which  a  jury  trial  can  be  had  as  to  every 
basic  fact  except  the  amount  of  the  award.  Reck- 
ner,  Supervisor,  v.  Warner,  22  Ohio  St.,  275. 

The  provision  making  the  award  in  favor  of 
the  employe  the  measure  of  recovery  in  the  action 
against  the  noncomplying  employer  is  not  in  con- 
flict with  the  right  to  a  jury  trial.  The  remedy 
prescribed  in  Section  27  is  not  a  mere  extension  of 
the  common-law  action  involving  employer's  lia- 
bility. The  action  is  founded  upon  an  entirely  dif- 
ferent basis.  It  is  a  statutory  action  and  arises  out 
of  the  workmen's  compensation  amendment  and 
act.  The  statute  may  properly  prescribe  the  liability 
and  the  measure  of  recovery.    Cincinnati,  S.  &  C. 
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Rd.  Co.  V.  Cook,  37  Ohio  St.,  265,  and  Commis- 
sioners of  Champaign  County  v.  Church,  Admr., 
62  Ohio  St.,  318. 

The  right  of  trial  by  jury  is  a  favored  right  but 
does  not  prevail  over  the  workmen's  compensation 
provision  expressly  committing  the  subject-matter 
to  an  administrative  board  with  power  to  make 
awards  upon  claims  of  injured  workmen. 

We  should  not  overlook  the  force  and  effect  of 
the  amendment  and  treat  the  subject  merely  under 
the  police  powers. 

Our  duty  is  to  consider  the  old  law,  the  mischief 
and  the  remedy,  and  interpret  the  constitution 
broadly  to  accomplish  the  manifest  purpose  of  the 
amendment. 

Amendments  plainly  remedial  should  not  be  held 
merely  declaratory  of  existing  laws. 

It  is  contended  that  the  attorney  general  and 
prosecuting  attorneys  are  not  authorized  to  bring 
suit  or  prosecute  the  claims  of  individual  workmen 
against  individual  employers. 

The  duties  of  the  attorney  general  and  prosecut- 
ing attorneys  are  left  largely  to  the  discretion  of 
the  legislature,  and  we  can  conceive  of.no  constitu- 
tional reason  why  the  attorney  general  and  pros- 
ecuting attorney  may  not,  in  cases  where  em- 
ployers fail  to  comply  with  the  provisions  of  the 
workmen's  compensation  act,  be  authorized  to 
prosecute  action  and  thereby  enforce  the  workmen's 
compensation  act. 

The  conclusiveness  of  the  award,  the  added 
penalty  and  the  furnishing  of  the  state's  counsel, 
do  not  violate  the  equal-protection  provision  of  the 
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constitution,  in  view  of  the  nature  of  the  remedy 
and  the  purpose  to  be  accomplished 

The  workmen's  compensation  amendment  and 
act  are  based  upon  the  general  welfare,  as  are  all 
the  employers'  liability  statutes. 

For  more  than  thirty  years  there  has  been  pro- 
gressive legislation  regulating  employers'  liability, 
and  the  constitutional  power  to  enact  reasonable 
laws  to  better  the  condition  of  employes  and  to  pro- 
vide for  their  safety  and  welfare  has  not  been 
seriously  doubted.  The  general  police  power  has 
now  been  augmented  by  a  constitutional  amend- 
ment expressly  providing  for  workmen's  compensa- 
tion. 

The  cases  holding  that  allowances  of  attorneys' 
fees  and  penalties  in  favor  of  the  plaintiff  in  civil 
cases  are  in  violation  of  the  equal-protection  pro- 
vision of  the  constitution,  involved  no  question  of 
public  policy  behind  the  enforcement  of  the  civil 
liability.  See  Jensen  v.  Railway  Co.,  supra,  and 
cases  cited. 

Counsel  for  the  defendant  in  error  have  pre- 
sented able  and  exhaustive  briefs.  Many  cases 
have  been  cited  and  reviewed.  The  questions  are 
new  and  not  free  from  doubt. 

Legislative  acts  are  not,  however,  to  be  declared 
void  unless  clearly  repugnant  to  the  constitution. 
State,  ex  rel  Yaple,  v.  Creamer,  Treas.,  supra,  and 
State  Board  of  Health  v.  City  of  Greenville,  86 
Ohio  St.,  1. 

We  have  reached  the  conclusion  that  Section  27 
of  the  workmen's  compensation  act  is  not  so  clearly 
repugnant  to  the  constitution  as  to  justify  us  in 
holding  it  invalid. 


Digitized  by 


Google 


Ohio  Appellate  Reports.  489 


App.]  Sager  v.  Sager. 


The  judgment  of  the  court  of  common  pleas  is, 
therefore,  reversed,  and  cause  remanded  with  in- 
structions to  overrule  the  motion  for  judgment  on 
the  pleadings,  and  for  further  proceedings. 

Judgment  reversed,  and  cause  remanded. 

Ferneding  and  Kunkle,  JJ.,  concur. 


Sager  v.  Sager. 


Alimony^Modification  of  decree  after  term—New  facts  and 
altered  conditions. 

After  a  decree  of  divorce  and  alimony  has  been  granted  a  wife, 
the  decree  awarding  alimony  may  be  modified  after  the  term 
at  which  it  was  granted,  when  the  application  therefor  is  based 
upon  new  facts,  thereafter  transpiring,  of  such  character  as 
to  make  the  modification  necessary  to  suit  such  altered  con- 
ditions. 

(Decided  November  27,  1916.) 

Error:    Court  of  Appeals  for  Lucas  county. 

Mr.  J.  P.  Crawford,  for  plaintiff  in  error. 
Mr.  E.  H.  Horton,  for  defendant  in  error. 

Chittenden,  J.  The  plaintiff  in  error,  Edna  K. 
Sager,  filed  a  petition  in  the  common  pleas  court 
seeking  to  have  a  former  decree  of  alimony  in  her 
favor  modified.  A  demurrer  to  the  petition  was 
sustained,  and  no  further  pleadings  being  filed,  the 
petition  was  dismissed.  Error  is  prosecuted  to  this 
action. 
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The  petition  sets  forth,  in  substance,  that  in  1912 
the  court  of  common  pleas  of  Lucas  county  granted 
her  a  divorce  from  the  defendant,  George  Lynn 
Sager,  and  at  the  same  time  awarded  a  decree  for 
alimony  in  her  favor  in  the  sum  of  five  hundred 
dollars.  She  alleges  that  she  was  at  the  same  time 
given  the  care,  custody  and  control  of  their  two 
children,  now  aged  ten  and  eleven  years,,  respec- 
tively; that  she  has  had  the  care  and  custody  of  the 
children  since  that  time,  and  that  no  part  of  the 
decree  of  alimony  has  been  paid.  It  is  alleged  •that 
at  the  time  of  the  decree  the  defendant  was 
possessed  of  no  property  and  that  he  was  at  that 
time  earning  but  $50  a  month;  that  since  the  date 
of  the  decree  the  defendant  has  become  an  ex- 
perienced electrical  worker  and  now  earns  $85  per 
month,  and  that  in  November,  1914,  he  was  be- 
queathed personal  property  of  the  value  of  about 
$15,000  and  was  devised  real  estate  of  the  value  of 
$10,000.  She  therefore  asks  that  in  view  of  the 
changed  condition  of  the  parties  the  former  order 
and  decree  of  alimony  be  modified  so  as  to  meet  and 
conform  to  such  changed  conditions  and  circum- 
stances. 

The  nature  of  alimony  is  set  forth  by  the  supreme 
court  in  Fickel  et  al.  v.  Granger,  83  Ohio  St.,  101, 
106.    It  is  there  said: 

"Alimony  is  an  allowance  for  support,  which  is 
made  upon  considerations  of  equity  and  public 
policy.  ♦  *  *  It  is  based  upon  the  obligation, 
growing  out  of  the  marriage  relation,  that  the  hus- 
band must  support  his  wife,  an  obligation  which 
continues  even  after  a  legal  separation  without  her 
fault.'* 
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The  petition  sets  forth  that  neither  the  plaintiff 
nor  the  defendant  has  been  married  since  the  grant- 
ing of  the  divorce,  and  that  the  decree  for  alimony 
remains  in  effect  and  unpaid.  If  it  be  true,  as  stated 
by  the  supreme  court  in  the  above  quotation,  that 
the  duty  to  support,  in  case  of  divorce  because  of 
the  aggressions  of  the  husband,  continues  after  the 
.  granting  of  the  divorce,  then  there  is  every  reason 
why  subsequent  changes  of  condition  should  be  con- 
sidered by  the  court  when  its  jurisdiction  is  sought 
for  the  purpose  of  having  a  former  decree  modified. 
We  think  that  the  question  involved  in  this  de- 
murrer is  determined  by  cases  adjudicated  in  this 
state. 

In  Olney  v.  Watts,  43  Ohio  St.,  499,  it  was  ex- 
pressly held  that  a  former  decree  of  alimony  may 
be  modified  in  an  original  suit  brought  for  that  pur- 
pose, upon  proper  allegations  of  changed  condition 
and  circumstances  of  the  parties.  It  was  there  de- 
termined that  such  action  to  modify  a  former  de- 
cree must  in  no  wise  be  based  upon  facts  or  cir- 
cumstances which  existed  and  were  or  might  have 
been  pleaded  in  the  former  action,  but  must  be  con- 
fined to  new  facts  thereafter  transpiring,  of  such 
character  as  to  make  the  modification  necessary  to 
suit  such  altered  condition  of  the  parties.  In  that 
case  the  award  of  alimony  was  made  payable  in 
installments,  but  the  exact  amount  was  determined 
and  the  exact  dates  upon  which  the  payments  should 
be  made  were  fixed  by  the  decree.  It  was  not  a 
decree  where  installments  were  ordered  paid  until 
the  further  order  of  the  court.  So  we  are  unable 
to  distinguish  any  difference  in  principle  be- 
tween the  case  under  consideration,  in  which  ali- 
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mony  was  granted  in  one  given  sum,  and  the  decree 
in  Olney  v.  Watts,  in  which  the  total  amount  was 
adjudged  and  was  made  payable  in  separate  install- 
ments. The  court  say  in  the  course  of  the  opinion, 
at  page  507: 

"The  real  contention  touches  the  right  and  duty 
of  the  court  in  a  case  like  this  to  review,  modify,  or 
vacate  a  former  decree  granting  alimony  payable 
in  installments  by  an  original  suit  or  proceeding 
instituted  for  that  purpose,  when  such  power  had 
not  been  reserved  by  the  language  and  form  of  the 
former  decree." 

After  a  learned  discussion  of  the  subject  the  court 
held,  as  above  indicated,  that  the  court  had  the 
power  to  so  review  and  modify  a  former  decree. 

The  power  of  the  court  to  review  and  modify  a 
former  decree  of  alimony  was  also  sustained  by  the 
court  of  appeals  for  Hamilton  county  in  Baker  v. 
Baker,  4  Ohio  App.,  170, 35  C  C,  243, 21  C  C,  N. 
S.,  590.  The  circuit  court  of  this  county  seems  to 
have  reached  the  same  conclusion  in  the  case  of 
Meissner  v.  Meissner,  5  C  D.,  305. 

Upon  the  strength  of  the  decisions  above  cited, 
we  hold  that  the  common  pleas  court  erred  in  sus- 
taining the  demurrer  to  the  petition.  The  judg- 
ment will,  therefore,  be  reversed  and  the  cause  re- 
manded with  instructions  to  overrule  the  demurrer, 
and  for  further  proceedings. 

It  was  stated  in  argument  by  counsel  for  de- 
fendant in  error,  and  not  denied  by  counsel  for 
plaintiff  in  error,  that  the  judgment  for  alimony 
had  been  sold  by  the  plaintiff  and  that  she  no  longer 
had  any  interest  in  the  same.  This  fact  does  not 
appear  from  the  allegations  of  the  petition,  but  if 
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such  should  be  the  fact  it  would  present  a  very  dif- 
ferent question  to  be  determined  by  the  court,  and 
this  decision  upon  the  demurrer  in  no  wise  indicates 
what  the  decision  of  the  court  would  be  if  it  were 
alleged  in  the  petition,  or  if  it  were  alleged  in  the 
answer  and  proven,  that  the  plaintiff  was  no  longer 
the  owner  of  this  judgment. 

Judgment  reversed,  and  cause  remanded. 

Richards  and  Kinkade^  JJ.,  concur. 
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ABATEMENT- 
Plea  in  abatement  does  not  lie  where  grand  juror  summoned 
by  wrong  initials,  when.    See  Lynch  v.  State,  16. 

ABSTRACT  — 
Inadvertent  release  of  mortgage  by  transferee  and  notice  as  to 
limited  transfer.    See  Mossop  v.  Bidwell  et  al.,  196. 

ABUSE  OF  DISCRETION  — 
Fraud  or  gross  abuse  of  discretion  prerequisite  to  court's  inter- 
ference with  action  of  board  of  education,  when.    See  Clint 
V.  Martin,  90,  Robinson  v.  McDonald  et  ai,  376,  and  IVogoman 
V.  Bd.  of  Edn.,  380. 

ACQUIESCENCE— 
Acquiescence  cannot  be  charged  where  person  or  board  without 
jurisdiction  to  act.    See  State,  ex  rel,  v.  Holmes,  1. 

ACTIONS  — 
Res  adjudicata  applied  where  party  to  former  action  fails  to 

present  claim  pleaded  in  later  action.     See  Feasel  v.  Feagel, 

63. 
Publication  that  tradesman  had  suddenly  decided  to  retire  from 

business,  not  libelous  per  se,  when.    See  G,  M.  McKelvey  Co. 

V.  Nanson,  73. 
An  agreement  by  preferred  stockholders  to  remit  dividends  and 

by  common  stockholders  to  pay  assessments,  may  be  enforced, 

when.     See  Dever  v.  Engineering  Co,,  11. 
A  clause  limiting  time  of  suit  on  a  fire  insurance  policy  does 

not  supersede  Section  11233,  General  Code.    See  Cortesi  v.  In- 
surance Co.,  109. 
Owners  of  an  engine  not  liable  for  death  of  bystander  killed  by 

explosion  of  traction  boiler,  when.    See  Peters  v.  Howenstein 

et  al.,  160. 
Petition  to  recover  for  road  machinery,  purchased  by  township 

trustees,  is  demurrable  in  absence  of  averment  of  certificate 

that  funds  are  available,  when.    See  Mad  River  Tp.  v.  Road 

Machinery  Co.,  298. 
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ACTIONS  —  Continued. 

Action  in  equity  may  be  maintained  to  establish  liens  for  attor- 
neys' fees,  and  neither  party  entitled  to  jury  trial,  when.  See 
Walcutt  V.  Huling,  etc.,  d26. 

Deed  executed  before  suit,  but  not  recorded  until  after  claim 
reduced  to  judgment,  will  not  be  set  aside  for  fraud,  when. 
See  PeMck  v.  Penkk  et  ai,  416. 

Jurisdiction  of  state  courts  m  actions  under  federal  employers' 
liability  act  (36  U.  S.  Stats,  at  Large,  291)— What  railroads 
may  be  served  under  Section  11272,  General  Code.  Sec  Case- 
bolt  V.  K.  &  M.  Ry.  Co.,  431. 

ACT  OF  LEGISLATURE— 

Clerk  of  courts  entitled  to  retain  one-half  of  naturalization  fees, 
under  98  O.  L.,  89,  when.    See  Talbott  v.  State,  ex  rel.,  262. 

The  rural  school  code  (104  O.  L.,  133)  is  constitutional,  under 
Section  3,  Article  6,  Constitution,  1912.  See  Cline  v.  Martin 
et  al.,  90,  and  Wogoman  v.  Bd.  of  Edn.,  380. 

ADOPTION  — 

Where  an  adopted  daughter  diea^  leaving  child,  such  child  in- 
herits, by  representation,  from  intestate  grandparents,  when. 
See  Kroff  v.  Amrheiw  et  al.,  37. 

A  contract  to  adopt  and  make  adopted  child  an  heir,  will  be 
enforced  as  against  heirs  at  law,  when.  See  Snyder  v.  Shut- 
tleworth,  137. 

AGREEMENTS  — 

An  agreement  by  preferred  stockholders  to  remit  dividends  and 
by  common  stockholders  to  pay  assessments,  may  be  enforced, 
when.    See  Dever  v.  Engineering  Co,,  77. 

Special  assessments  cannot  be  levied  in  excess  of  special  benefits, 
without  consent  of  abutting  owners,  when  —  Signing  improve- 
ment petition  not  a  waiver,  when.  See  WincheU  v.  ViUage  of 
Dennison,  103. 

A  contract  to  adopt  and  make  adopted  child  an  heir,  will  be 
enforced  as  against  heirs  at  law,  when.  See  Snyder  v.  Shut' 
tleworth,  137. 
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ALIENS  — 
Gerk  of  courts  entitled  to  retain  one-half  of  naturalization  fees, 

under  98  O.  L.,  89,  when.    See  Talbott  v.  State,  ex  rel.,  262. 
An  alien  who  has  been  refused  citizenship  may  prosecute  error 

to  the  court  of  appeals,  when.    See  In  re  Naturalisation  of 

Vura,  334. 

ALIMONY  — 

Modification  of  decree  after  term  —  New  facts  and  altered  con- 
ditions—  After  a  decree  of  divorce  and  alimony  has  been 
granted  a  wife,  the  decree  awarding  alimony  may  be  modified 
after  the  term  at  which  it  was  granted,  when  the  application 
therefor  is  based  upon  new  facts,  thereafter  transpiring,  of 
such  character  as  to  make  the  modification  necessary  to  suit 
such  altered  conditions.    Sager  v.  Soger,  489. 

AMENDMENTS  — 
A  conservancy  court  may  permit   filing  of  amended   petition 
eliminating  territory,  when.    See  Miami  County  v.  Deeds,  408. 

ANSWER  — 
Appearance  entered  by  filing  answer  and   failing  to  continue 
challenge  to  jurisdiction,  when.     Sec  Clip  ping  er  v.  Sturgeon, 


APPEAL  AND  ERROR  — 

Jurisdiction  de  novo  on  appeal  from  municipal  civil  service  com- 
mission to  common  pleas  court,  under  Section  486-17a,  General 
Code  (106  O.  L.,  412)  — Appeal  perfected,  when.  See  Landrey 
V.  Harmon,  Mayor,  217. 

An  alien  who  has  been  refused  citizenship  may  prosecute  error 
to  the  court  of  appeals,  when.  See  In  re  Naturalisation  of 
Vura,  334. 

Judgment  on  verdict,  finding  owner  not  a  holder  in  due  course, 
will  not  be  reversed,  when.    See  Bank  v.  Litt,  439. 

APPEARANCE  — 
Not  entered,  when  —  Motion  challenging  jurisdiction  —  A  review- 
ing court  is  bound  by  the  record,  and  where,  so  far  as  is 
disclosed  by  the  record,  the  defendant  appeared  for  the  sole 
32 
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APPEARANCE  —  Continued. 

purpose  of  diallenging  the  jurisdiction  of  the  court,  an  entry 
of  appearance  can  not  be  claimed,  notwithstanding  the  state- 
ment by  counsel  that  other  motions  were  also  filed  by  the  de- 
fendant.   Dillon  V.  Garment  Co.,  347. 

Jurisdiction  to  render  judgment  on  cross-petition  not  obtained  in 
foreclosure  proceeding,  when.  See  Stripe  v.  Fireproofing  Co., 
210. 

Appearance  entered  by  filing  answer  and  failing  to  continue  chal- 
lenge to  jurisdiction,  when.    See  CHppinger  v.  Sturgeon,  233. 

ASSAULT  AND  BATTERY  — 
One  prosecuted  for  assault  and  battery  is  not  twice  in  jeopardy 
upon  being  prosecuted  for  assault  with  intent  to  commit  rape, 
when.     See  Crowley  v.  State,  48. 

ASSESSMENTS  — 

An  agreement  by  preferred  stocldiolders  to  remit  dividends  and 
by  common  stockholders  to  pay  assessments,  may  be  enforced, 
when.    See  Dever  v.  Engineering  Co.,  77. 

Special  assessments  cannot  be  levied  in  excess  of  special  benefits, 
without  consent  of  abutting  owners,  when  —  Signing  improve- 
ment petition  not  a  waiver,  when.  See  Winchell  v.  ViUage  of 
Dennison,  103. 

Validity  of  stipulation  exempting  abutting  lands  from  assessment 
for  street  improvement  and  maintenance.  See  Vrooman  v. 
City  of  Toledo,  222,  230. 

ATTACHMENT  — 

1.  Voluntary  payment  for  necessaries,  after  demand  —  Proceed- 
ings by  another  creditor  not  precluded,  when  —  Voluntary  pay- 
ments made  by  a  debtor  from  his  personal  earnings,  on  a  claim 
against  him  for  necessaries,  do  not  preclude  an  attachment  and 
the  subjecting  of  ten  per  cent,  of  such  earnings  to  the  payment 
of  the  claim  of  another  creditor  for  necessaries,  notwithstand- 
ing demand  had  been  made  upon  him  in  writing  for  such  pay- 
ment by  the  first  creditor.    Haas  v.  Haas,  125. 

2.  Voluntary  payments — Personal  earnings  statute  —  Voluntary 
pa3rments  made  after  such  demand  relieve  the  debtor  from  the 
consequences  of  suit  and  costs,  the  provisions  of  the  statutes 
applying  where  an  action  is  brought  to  reach  the  personal  earn- 
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ATTACHMENT  —  Continued. 

lugs  of  the  debtor  and  not  to  cases  where  voluntary  payments 

are  made  without  reference  to  prior  or  pending  attachment 

proceedings.    lb. 
S.  AMdavit  defective,  when  —  An  affidavit  for  attachment,  which 

does  not  negative  the  exceptions  found  in  the  statute,  is  dearly 

defective.    Dillon  v.  Garment  Co.,  347. 
Attachment  bond  executed  by  original  receiver  bmds  successor, 

and  trust  fund  liable  to  surety  for  costs,  when.    See  Pugh  v. 

Bonding  Co.,  404. 

ATTEMPT  TO  RAPE  — 
One  prosecuted  for  assault  and  battery  is  not  twice  in  jeopardy 
upon  being  prosecuted  for  assault  with  intent  to  commit  rape, 
when.    See  Crowley  v.  State,  48. 

ATTESTATION  — 
Will  not  invalidated  by  witness  subscribing  name  before  that  of 
testator  affixed,  whern    See  Slemmons  v.  Toland,  20l. 

ATTORNEY  AND  CLIENT  — 

1.  Actions  •— Equity -^  Lien  for  attorney  fees — A  suit  may  be 
brought  in  equity  by  an  attorney  to  establish  a  lien  for  attor- 
neys* fees  upon  a  fund  in  court  and  which  has  been  produced 
by  the  eflForts  of  such  attorney.    Walcutt  v.  Ruling,  326. 

2.  Right  to  jury  trial  — In  such  action  neither  party  is  entitled, 
as  a  matter  of  right,  to  a  trial  by  jury.   lb. 

AUTOMOBILES  — 
L  Negligence  per  se —  Violation  of  speed  law — Violation  of  the 
state  law  limiting  the  rate  of  speed  for  motor  vehicles  to  20 
miles  per  hour  upon  public  highways,  is  negligence  per  se. 
Allen  V.  Smith,  284. 

2.  Validity  and  application  of  Section  S490,  Revised  Statutes  — 
Vehicles  meeting  on  roads — Section  3490,  Revised  Statutes, 
requiring  automobiles  and  motor  vehicles  when  meeting  car- 
riages and  vehicles  to  give  two-thirds  of  the  road,  is  valid  and 
should  be  applied  at  least  in  all  cases  where  the  roadway  is  of 
sufficient  width  to  permit  its  application  with  safety.    lb. 

3.  Charge  to  jury  —  Duty  to  give  road,  when  — In  a  case  where 
the  evidence  shows  ample  width  of  road  to  permit  the  passage 
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AUTOMOBILES  —  Continued. 

of  vehicles,  a  charge  to  the  jury  that  it  was  the  duty  of  the 
defendant  on  meeting  plaintiff  to  give  the  statutory  portion  of 
the  road,  "if  he  could  do  so  with  safety  to  himself  and  the 
others  then  traveling  with  him/'  is  misleading  and  erroneous. 
lb. 

Violation  of  municipal  ordinance  is  negligence  per  se  —  Passenger 
alighting  from  street  car  may  presume  that  vehicle  drivers  obey 
laws.    See  DuBois  v.  Schell,  30. 

Jurisdiction  of  justices  of  peace,  under  Section  6308,  General 
Code,  relating  to  actions  against  motor-vehicle  owners  for  in- 
juries.   See  Murdoch  v.  Saum,  250. 

BAR— 

Res  adjudicata  applied  where  party  to  former  action  fails  to  pre- 
sent claim  pleaded  in  later  action.    See  Fecksel  v.  Feasel,  63. 

One  prosecuted  for  a  lesser  offense  is  not  twice  in  jeopardy  upon 
being  prosecuted  for  greater  offense,  when.  See  Crawley  v. 
State,  48. 

A  clause  limiting  time  of  suit  on  a  fire  insurance  policy  does  not 
supersede  Section  11233,  General  Code.  See  Cortesi  v.  Insur- 
ance  Co,,  109. 

BOARD  OF  COMMISSIONERS  — 
Authority  of  county  commissioners  to  act  where  one  member 
dies  and  vacancy  remains  unfilled.  See  State,  ex  rel,,  v.  Davis 
et  al,  43. 
Failure  to  erect  guard  rails  prescribed  by  Sections  7563  and  7564, 
General  Code,  renders  county  liable,  although  injuries  caused 
by  joint  negligence  of  third  party,  when.  See  Commissioners 
V.  Brown,  394. 

BOARD  OF  EDUCATION  — 

Act  providing  for  appointment  of  county  board  of  education  (104 
O.  L.,  133  et  seq,)  is  constitutional  —  Authority  to  transfer  ter- 
ritory from  a  rural  to  a  village  school  district.  See  Cline  v. 
Martin,  90,  and  IVogoman  v.  Bd.  of  Edn.,  380. 

Fraud  or  gross  abuse  of  discretion  prerequisite  to  court's  inter- 
ference with  action  of  board  of  education,  when.  See  Cline 
V.  Martin,  90,  Robinson  v.  McDonald  et  al,  376,  and  IVogoman 
V.  Bd,  of  Edn„  380. 

Injunction  will  lie  against  excessive  issue  of  bonds  for  new 
school  building,  when.    See  Robinson  v.  McDonald  et  al,,  376. 
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BONDS- 
Injunction  will  lie  against  excessive  issue  of  bonds  for  new  school 
building,  when.    See  Robinson  v.  McDonald  et  al,,  376. 

BONDS  (Surety)— 
Attachment  bond  executed  by  original  receiver  binds  successor, 
and  trust  fund  liable  to  surety  for  costs,  when.    See  Pugh  v. 
Bonding  Co,,  404. 

BREACH  OF  CONTRACT  — 
Error  to  direct  verdict  in  action  on  executory  contract,  when. 
Sec  Burton  Preston  Co.  v.  Granite  Co.,  117. 

BREACH  OF  COVENANTS - 
In  action  for  breach  of  covenants  against  encumbrances,  parol 
evidence  of  agreement  as   to   unexpired  lease  is  admissible, 
when.    See  McKenzie  v.  Buchamann,  270. 

BREACH  OF  WARRANTY  — 
Return  of  stallion  condition  precedent  to  action  for  damages, 
when.    See  Bell  Bros.  v.  Robinson,  454. 

BRIDGES  — 
Failure  to  erect  guard  rails  prescribed  by  Section  7563  and  7564, 
General  Code,  renders  county  liable,  although  injuries  caused 
by  joint  negligence  of  third  party,  when.    See  Commissioners  v. 
Broivn,  394. 

BURDEN  OF  PROOF  — 
Burden  of  proof  where  defense  is  knowledge  of  infirmity  in 
negotiable  instrument  —  Reversal  on  weight  of  evidence.     See 
Bank  V.  Lift,  439. 

BYSTANDER  — 
Owners  of  an  engine  not  liable  for  death  of  bystander  killed  by 
explosion  of  traction  boiler,  when.    See  Peters  v.  Howenstein 
et  al.,  160. 

CANCELLATION  — 
Inadvertent  release  of  mortage  by  transferee  and  notice  as  to 
limited  transfer.    See  Mosscp  v.  Bidwell  et  al.,  196. 
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CARE— 
Exercise  of  doty  of  looking  and  listening  before  crossing  railway 
tracks.    See  Pitmsylvama  Co,  v.  .Gulling,  183. 

CARRIERS  — 
Jurisdiction  of  state  courts  in  actions  under  federal  employers' 
liability  act  (36  U.  S.  Stats,  at  Large,  291)— What  railroads 
may  be  served  under  Section  11272,  General  Code.    See  Case- 
bolt  V.  K.  &  M.  Ry,  Co.,  431. 

CHARGE  TO  JURY— 

Confined  to  issues  pleaded  and  facts — A  trial  judge  is  not  bound 
to  give  to  the  jury  written  charges  before  argument,  which 
embody  abstract  propositions  of  law,  however  sound,  unless 
they  are  applicable  to  the  issues  pleaded  and  the  particular  facts 
developed  during  the  hearing.    Bank  v.  Litt,  489. 

Violation  of  municipal  ordinance  is  negligence  per  se  —  Passen- 
ger alighting  from  street  car  may  presume  that  vehicle  drivers 
obey  laws.    See  DuBois  v.  Schell,  30. 

Error  to  charge  jury  that  publication  that  tradesman  had  sud- 
denly decided  to  retire  from  business,  is  libelous  per  se,  when. 
See  G.  M.  McKelvey  Co,  v.  Nanson,  73. 

Charge  to  jury  as  to  measure  of  damages  in  action  by  riparian 
owner  for  pollution  of  stream.    See  Coal  Co,  v.  Koonts,  84. 

Charge  to  jury  as  to  transactions  between  relatives  and  the  weight 
of  their  testimony,  is  erroneous,  when.  See  Crawford  v.  Mer- 
rell.  Trustee,  146. 

Violation  of  state  motor-vehicle  speed  law  is  negligence  per  se  — 
Error  to  charge  jury  that  automobile  driver  required  to  give 
road  only  when  consistent  with  his  safety,  when.  See  Allen  v. 
Smith,  284. 

Charge  to  jury  as  to  evidence  required  to  invalidate  wilL  See 
Strick  V.  Kiss,  Gdn„  292. 

CHIEF  OF  POLICE  — 
Jurisdiction  de  novo  on  appeal  from  municipal  civil  service  com- 
mission to  common  pleas  court,  under  Section  486-17a,  General 
Code  (106  O.  L.,  412).    See  Landrey  v.  Harmon,  Mayor,  217. 
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CHILDREN  — 
Demand  or  notice  not  prerequisite  to  prosecuting  for  failure  to 

provide  for  illegitimate  child,  under  Section  13008,   General 

Code.    See  EUm  v.  Stati,  12. 
Where  an  adopted  daughter  dies,  leaving  child,  such  child  in- 
herits, by  representation,  from  intestate  grandparents,  when. 

See  Kroff  v.  Amrhein  et  a/.,  37. 
Juvenile  court  cannot  take  jurisdiction  of  child  whose  custody 

has  been   disposed  of   in  divorce  proceedings.     See  Orphan 

Asylum  v.  Soule,  67. 
A  devise  to  an  illegitimate  child  lapses  upon  death  of  devisee, 

who   dies  before  testator,   leaving  children.     See   Owens  v. 

Humbert,  Exrx.,  312. 
"Children"  and  "heirs  of  the  body"  not  synonymous,  when.    See 

McCrea  v.  McCrea,  351. 

CITIES  AND  VILLAGES  — 

Special  assessments  cannot  be  levied  in  excess  of  special  benefits, 
without  consent  of  abutting  owners,  when  —  Signing  improve- 
ment petition  not  a  waiver,  when.  See  Winchell  v.  Village  of 
Dennison,  103. 

Validity  of  stipulation  exempting  abutting  lands  from  assessment 
for  street  improvement  and  maintenance.  See  Vrooman  v. 
City  of  Toledo,  222,  230. 

CITIZENSHIP  — 
Qerk  of  courts  entitled  to  retain  one-half  of  naturalization  fees, 

under  98  O.  L.,  89.  when.    See  Talhott  v.  State,  ex  rel„  262. 
An  alien  who  has  been  refused  citizenship  may  prosecute  error  to 

the  court  of  appeals,  when.    See  In  re  Naturalization  of  Vnra, 

334. 

CIVIL  SERVICE  — 
1.  Municipal — Removals — Appeal  to  common  pleas  court -^ 
Jurisdiction  de  novo  —  Section  486-17fl,  General  Code  (106  O. 
L.,  412),  providing  for  an  appeal  from  the  municipal  civil 
service  commission  to  the  court  of  common  pleas  in  case  of 
removal  of  the  chief  of  police  or  the  chief  of  the  fire  depart- 
ment, gives  jurisdiction  to  the  court  of  common  pleas  to  try 
the  question  of  removal  de  novo.  Landrey  v.  Harmon,  Mayor^ 
217. 


Digiti 


ized  by  Google 


504  INDEX.  [5  App. 

Civil  Service — Common  Pleas  Qerk. 

CIVIL  SERVICE  —  Continued. 
2.  Appeal  perfected,  when  —  The  appeal  is  perfected  when  the 
necessary  papers  and  transcripts  are  filed  in  the  office  of  the 
clerk  of  the  court  of  common  pleas   within  the  prescribed 
time.    lb. 

CLERK  OF  COURTS  — 

Gerk  of  courts  entitled  to  retain  one-half  of  naturalization  fees, 
under  98  O.  L.,  89,  when.    See  Talbott  v.  StiUe,  ex  reU  262. 

Mandamus  does  not  lie  to  compel  clerk  to  draw  venire  for  pros- 
ecution under  Section  12475,  General  Code,  before  justice  of 
peace.    See  State,  ex  reL,  v.  Reng,  42L 

COLLATERAL  ATTACK  — 
Default  judgment  cannot  be  collaterally  attacked  on  ground  that 
judge  a  stockholder  in  plaintiff  company,  when.    See  Ashland 
Bank  V.  Houseman,  165. 

COMITY  — 
Ohio  courts  without  jurisdiction  where  court  of  another  state 
has  granted  divorce,  when.    See  Cunningham  v.  Cunningham, 
318. 

COMMISSIONERS  — 

Authority  of  cotmty  commissioners  to  act  where  one  member 
dies  and  vacancy  remains  unfilled.  See  State,  ex  reL,  v.  Davis 
et  al,  43. 

Failure  to  erect  guard  rails  prescribed  by  Sections  7563  and 
7564,  Genera]  Codc»  renders  county  liable,  although  injuries 
caused  by  joint  negligence  of  third  party,  when.  See  Com- 
missioners V.  Brown,  394. 

COMMON  PLEAS  CLERK  — 
Gerk  entitled  to  retain  one-half  of  naturalization  fees,  under  98 

O.  L.,  89,  when.    See  Talbott  v.  State  ex  reL,  262. 
Mandamus  does  not  lie  to  compel  clerk  to  draw  venire  for  pros- 
ecution under  Section  12475,  General  Code,  before  justice  of 
peace.    See  State,  ex  reL,  v,  Rens,  421. 
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Common  Pleas  Court  —  Conservation. 

COMMON  PLEAS  COURT  — 

Juvenile  court  cannot  take  jurisdiction  of  diild  whose  custody 
has  been  disposed  of  in  divorce  proceedings.  See  Orphan 
Asylum  v.  Soule,  61, 

Jurisdiction  de  novo  on  appeal  from  municipal  civil  service  com- 
mission to  common  pleas  court,  under  Section  486-17a,  General 
Code  (106  O.  L.,  412)— Appeal  perfected,  when.  See  Landrey 
V.  Harmon,  Mayor,  217. 

COMMON  PLEAS  JUDGES  — 
Section  2252,  General  Code,  providing  additional  salary  for  com- 
mon pleas  and  superior  judges,  is  constitutional.     See  State, 
ex  rel,  v.  Rafferty,  463. 

COMPENSATION  — 

Limitation  for  mandamus  to  secure  pension  for  time  during 
wrongful  suspension.    See  State,  ex  reL,  v.  Holmes,  1. 

Clerk  of  courts  entitled  to  retain  one-half  of  naturalization  fees, 
under  98  O.  L.,  89,  when.    See  Talbott  v.  State,  ex  rel.,  262. 

Action  in  equity  may  be  maintained  to  establish  liens  for  attor- 
neys' fees,  and  neither  party  entitled  to  jury  trial,  when.  See 
IValcutt  V.  Huling,  etc.,  326. 

Section  2252,  General  Code,  providing  additional  salary  for  com- 
mon pleas  and  superior  judges,  is  constitutional.  See  State, 
ex  rel,  v.  Rafferty,  463. 

CONFLICTS  — 
Provisions  of  Section  8321,  General  Code  (108  O.  L.,  376),  as  to 
when  mechanics'  liens  attach,  prevail  over  Section  8452,  Gen- 
eral Code,  relating  to  mortgages.    See  Lumber  Co.  v.  Paper 
Mill  Co.,  253. 

CONSENTS  — 
Special  assessments  cannot  be  levied  in  excess  of  special  benefits, 
without  consent  of  abutting  owners,  when  —  Signing  improve- 
ment petition  not  a  waiver,  when.    See  JVinchell  v.  Village  of 
Dennison,  103. 

CONSERVATION  — 
1.  Conservancy  court — Amended  petition  —  EliminaHon  of  ter* 
ritory  —  A   conservancy  court   may  permit  the   filing  of  an 
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CONSERVATION  —  Continued. 

amended  petition  eliminating  territory  which  was  indnded  in 
an  original  petition  for  the  establishment  of  a  conservancy  dis- 
trict. Miami  County  v.  Deeds,  408. 
2.  Jurisdiction — Withdrawal  of  judge — When  territory  has 
been  eliminated  from  a  conservancy  district  and  a  judge  rep- 
resenting such  territory  withdraws,  the  remaining  members  of 
a  conservancy  court  are  not  divested  of  jurisdictiofL    lb, 

CONSTITUTIONAL  LAW  — 

Section  27  of  workmen's  compensation  act  (103  O.  L.»  82),  fixing 
liability  of  noncomplying  employers,  is  constitutionaL  See 
State,  ex  rel.,  v.  Fassig,  479. 

Section  2252,  General  Code,  providing  additional  salary  for  com- 
mon pleas  and  superior  judges,  is  constitutional.  See  State,  ex 
rel,  V.  Rafferty,  463. 

Section  3490,  Revised  Statutes,  requiring  automobile  drivers  to 
give  road  on  meeting  vehicles,  is  valid.  See  Allen  v.  Smith, 
284. 

Section  4728  et  seq,.  General  Code  (104  O.  L.,  136),  providing 
for  appointment  of  county  boards  of  education,  is  constitu- 
tional. See  Cline  v.  Martin,  90,  and  Wogoman  v.  Bd,  of  Edn., 
380. 

Three-fourths  jury  law,  authorized  by  Section  5,  Article  1,  Con- 
stitution, 1912,  applies  in  action  to  contest  will.  See  Slemmons 
V.  Toland,  201. 

Admission  of  testimony  of  coroner  as  to  statements  of  insane 
patients  who  witnessed  homicide,  denial  of  right  guaranteed  by 
Section  10,  Article  1,  Constitution.    See  Dawson  v.  State,  130. 

The  rural  school  code  (104  O.  L.,  133)  is  constitutional,  under 
Section  3,  Article  6,  Constitution,  1912.  See  CUue  v.  Martin 
et  al,,  90,  and  Wogoman  v.  Bd.  of  Edn,,  380. 

CONSTRUCTION  OF  WILLS  — 
Upon  devise  to  a  son,  during  lifetime,  then  to  hfe  heirs  111  fee 

simple,  the  remainder  vests,  when  —  "ChiWren"  and  "Tieirs  of 

the  body"  not  synonymous,  when.    See  McCrea  v.  McCrea,  351. 
Statutes  of  descent  and  distribution  applied  to  will  written  in 

foreign  language,  because  of  uncertainty  in  translations.    See 

Walker  v.  Burtscher  et  al.,  388. 
Most  obvious  meaning  sought  and  adopted  in  constming  illiterate 

will.    See  Miller  v.  Cline  et  al„  425. 


Digitized  by 


Google 


5  App.]  INDEX.  507 

Contest  of  WiH  —  Contracts. 

CONTEST  OF  WILL— 

Three-fourths  jury  law  applies  in  action  to  contest  will  —  Will  not 
invalidated  by  witness  subscribing  name  before  that  of  testator 
affixed,  when.    See  Slemmons  v.  Toland,  201. 

Charge  to  jury  as  to  evidence  required  to  invalidate  will — Tes- 
timony as  to  testator's  capacity.    See  Stnck  v.  Kiss,  Gdn,,  292. 

Opinion  of  witness  as  to  testator's  capacity  to  make  win,  in- 
competent, when.    See  Shuey  et  al.  v.  Fink,  369. 

CONTINGENT  REMAINDERS  — 
Upon  devise  to  a  son,  during  lifetime,  then  to  his  heirs  in  fee 
simple,  the  remainder  vests,  when.  —  "Children"  and  "heirs  of 
the  body"  not  synonymous,  when.    See  McCrea  v.  McCfea,  351. 

CONTRACTS  — 

Specific  performance — Written  agreement  to  adopt '■^ChUd  to 
inherit  from  foster  parents — Enforcement  as  against  heir  at 
law — A  written  contract,  entered  into  by  the  parent  of  an  in- 
fant child  with  strangers,  by  the  terms  of  which  die  latter 
agreed  to  adopt  such  child,  perform  the  duties  and  obligations 
of  parents  to  such  child,  and  further  agreed  that  such  child 
should  inherit  from  each  all  property  which  she  would  be  en- 
titled to  inherit  if  she  were  their  own  child,  will  be  specifically 
enforced  by  requiring  the  person  to  whom  the  legal  title  has 
descended  to  convey  the  property  in  accordance  with  the  terms 
of  the  contract,  when  such  contract  has  been  fully  performed 
on  the  part  of  such  child.  Snyder  v.  Shuttleworth,  137. 
,  An  agreement  by  preferred  stockholders  to  remit  dividends  and 
by  common  stockholders  to  pay  assessments,  may  be  enforced, 
when.    See  Dever  v.  Engineering  Co,,  77. 

A  clause  limiting  time  of  suit  on  a  fire  insurance  policy  does  not 
supersede  Section  11233,  General  Code.  See  Cortesi  v.  Insur- 
ance  Co,,  109. 

Error  to  direct  verdict  in  action  on  executory  contract,  when. 
See  Burton  Preston  Co.  v.  Granite  Co,,  117. 

Validity  of  stipulation  exempting  abutting  lands  from  asseasment 
for  street  improvement  and  maintenance.  See  Vrooman  v.  City 
of  Toledo,  222,  230. 

Termination  of  lease  by  lessee  who  is  refused  saloon  license  on 
ground  that  quota  exhausted.    See  Brewing  Co.  v.  BeaU,  276. 
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CONTRACTS  —  Continued. 
Section  5660,  General  Code,  requiring  certificate  that  funds  are 

available,  applies  to  contracts  for  road  machinery  purchased  by 

township  trustees,  under  Section  3275,  General  Code.  See  Mad 

River  Tp.  v.  Road  Machinery  Co.,  298. 
Attachment  bond  executed  by  original  receiver  binds  successor, 

and  trust  fund  liable  to  surety  for  costs,  when.    See  Pugh  ▼. 

Bonding  Co.,  404. 
Return  of  stallion  condition  precedent  to  action  for  damages  for 

breach  of  guaranty  of  sale,  when.    See  Bell  Bros.  v.  Robinson, 

454. 

CONTRIBUTORY  NEGLIGENCE  — 
Exercise  of  duty  of  looking  and  listening  before  crossing  railway 
tracks.    See  Pennsylvania  Co.  v.  Gulling,  183. 

CONVERSION  — 
Mandamus  does  not  lie  to  compel  clerk  of  courts  to  draw  venire 
for  prosecution  under  Section   12475,  General   Code,  before 
justice  of  peace.    See  State,  ex  reL,  v.  Rent,  421. 

CONVEYANCES  — 
Deed  executed  before  suit,  but  not  recorded  until  after  claim  re- 
duced to  judgment,  will  not  be  set  aside  for  fraud,  when.    See 
Penick  V.  Penick  et  al.,  416. 

CORPORATIONS  — 
Agreement  by  preferred  stockholders  to  remit  dividends  —  And 
by  common  stockholders  to  pay  assessment  —  May  be  enforced, 
when — An  agreement  entered  into  by  all  the  stockholders  of 
a  corporation,  whereby  the  holders  of  the  preferred  stock  re- 
mitted all  dividends  accrued  and  unpaid  and  all  dividends  which 
should  accrue  up  to  a  certain  specified  date,  on  condition  that 
the  holders  of  the  common  stock  should  stand  an  assessment 
of  $40  per  share,  does  not  lack  in  mutuality  nor  is  it  void  for 
want  of  consideration,  and  an  action  lies  against  a  common 
stockholder  who  has  failed  to  meet  the  assessment  so  levied. 
Dever  v.  Engineering  Co.,  77. 
Appearance  not  entered  by  motion  challenging  jurisdiction  in  at- 
tachment, when  —  Affidavit  defective,  when.  See  Dillon  v. 
Garment  Co.,  347, 
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CORPORATIONS  —  Continued. 

Jurisdiction  of  state  courts  in  actions  by  employes  under  federal 
employers'  liability  acts  —  What  railroads  may  be  served  under 
Section  11272,  General  Code.  See  Casebolt  v.  K.  &  M.  Ry,  Co., 
431. 

COSTS  — 
Attachment  bond  executed  by  original  receiver  binds  successor, 
and  trust  fund  liable  to  surety  for  costs,  when.    See  Pugh  v. 
Bonding  Co.,  404. 

COUNTY  COMMISSIONERS  — 

1.  Negligence  —  Uabiliiy  of  county  —  Failure  to  erect  guard  rails 
to  bridge  —  Sections  75^3  and  75^4,  General  Code  —  Joint  neg- 
ligence of  third  party  —  A  county  is  liable  for  all  damages 
which  are  the  result  of  a  failure  to  erect  guard  rails  on  the 
approach  to  a  county  bridge,  as  required  by  Sections  7563  and 
7564,  General  Code,  though  the  injury  was  caused  by  the  joint 
negligence  of  a  third  party  and  the  failure  of  the  board  of 
county  commissioners  to  comply  with  the  provisions  of  the  sec- 
tions of  the  General  Code  just  noted.  Commissioners  v. 
Brown,  394. 

2.  Death  of  member — Performance  of  duties  by  survivors — In 
case  of  the  death  of  one  member  of  the  board  of  county  com- 
missioners, the  vacancy  thus  created  remaining  unfilled,  the  sur- 
viving members  have  authority,  acting  together,  to  perform  the 
duties  of  the  board.    State,  ex  reL,  v.  Daivis  et  al.,  43. 

COUNTY  OFFICERS  — 
Members  of  county  boards  of  education  not  county  officers,  when. 
See  Cline  v.  Martin  et  al.,  90,  and  IVogoman  v.  Bd.  of  Edn., 


COURT  OF  APPEALS  — 
Application  of  rule  as  to  reversals  on  weight  of  evidence.    See 

Crawford  v.  Merrell,  Trustee,  146. 
An  alien  who  has  been  refused  citizenship  may  prosecute  error 

to  the  court  of  appeals,  when.     See  In  re  Naturalisation  of 

Vura,  334.      . 
Judgment  on  verdict,  finding  owner  not  a  holder  in  due  course, 

will  not  be  reversed,  when.    Sec  Bank  v.  Litt,  439. 
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COURT  PROCEDURE— 

Plea  in  abatement  does  not  lie  where  grand  juror  sommoned  by 
wrong  initials,  when.    See  Lynch  v.  State,  16. 

Violation  of  municqial  ordinance  is  negligence  per  se  —  Passen- 
ger alighting  from  street  car,  may  presume  that  yehide  driyers 
obey  laws.    See  DuBois  y.  Schell,  30. 

Powers  and  duties  of  examining  judge  in  extradition  proceedings 
—  Sufficiency  of  information  charging  false  pretenses  —  Pre- 
sumption favoring  finding  by  governor,  not  overcome  by  evi- 
dence,  when.    See  In  re  WUliams,  55. 

Error  to  charge  jury  that  publication  that  tradesman  had  sud- 
denly decided  to  retire  from  business,  is  libelous  per  se,  when. 
See  G.  M.  McKelvey  Co.  v.  Nofison,  78. 

Charge  to  jury  as  to  measure  of  damages  in  action  by  riparka 
owner  for  pollution  of  stream.    See  Coal  Co.  v.  Koonis,  84. 

Fraud  or  gross  abuse  of  discretion  prerequisite  to  court's  inter- 
ference  with  action  of  board  of  education,  when.  See  Clme  v. 
Martin,  90,  Robinson  v.  McDonald  et  al.,  376,  and  Wogoman  v. 
Bd,  of  Edn.,  380. 

Error  to  direct  verdict  where  facts  necessary  to  determine  issues 
are  in  dispute.    See  Burton  Preston  Co,  v.  Granite  Co,,  117. 

Error  to  permit  coroner  to  relate  statements  of  insane  patients 
as  to  witnessing  homicide,  when.    See  Dawson  v.  State,  130. 

Charge  to  jury  as  to  transactions  between  relatives  and  the  weight 
of  their  testimony,  is  erroneous,  when.  See  Crawford  v.  Mer- 
rett.  Trustee,  146. 

Application  of  rule  as  to  reversals  on  weight  of  evidence.  See 
Crawford  v.  Merrell,  Trustee,  146. 

Default  judgment  not  void  because  judge  a  stockholder  in  plain- 
tiff company,  when  —  Cause  for  disquaKiication  of  judge  (Sec- 
tion 1687,  General  Code;  103  O.  U,  417).  See  Ashlamd  Bmk 
V.  Houseman,  165. 

Questions  of  display  of  headlight  and  of  proximate  cause  are 
for  determination  of  jury,  when.  See  Pennsylvania  Co,  v. 
Gulling,  183. 

Three-fourths  jury  law  (Section  11455,  General  Code;  103  O.  U 
11),  applies  in  action  to  contest  will.  See  Slemmons  v.  Tdand, 
20L 

Jurisdiction  de  novo  on  appeal  from  municipal  civil  service  com- 
mission to  common  pleas  court,  under  Section  486-17o,  General 
Code  (106  O.  L.,  412)— Appeal  perfected,  when.  See  Umd- 
rey  v.  Harmon,  Mayor,  217. 
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Cotnrt  Procedure. 

COURT  PROCEDURE  —  Continued. 

Appearance  entered  by  filing  answer  and  failing  to  continue  chal- 
lenge to  jurisdiction,  when.    See  Clippinger  v.  Shurgeon,  283. 

Error  to  dismiss  on  ground  that  petition  not  supported  by  evi- 
dence,  when.     See  Clippinger  v.  Sturgeon,  233. 

Competency  and  scope  of  evidence  of  custom  or  practice  of 
employes  to  use  guy-wires  for  support.  See  Davidson  v.  Tel- 
ephone Co.,  237. 

In  action  for  breach  of  covenants  against  encumbrances,  parol 
evidence  of  agreement  as  to  unexpired  lease  is  admissible, 
when.    See  McKende  v.  Buchamann,  270. 

Violation  of  state  motor-vehicle  speed  law  is  negligence  per  se  — 
Error  to  charge  jury  that  automobile  driver  required  to  gire 
road  only  when  consistent  with  his  safety,  when.  See  Allen  v. 
Smith,  284. 

Charge  to  jury  as  to  evidence  required  to  invalidate  will  —  Tes- 
timony as  to  testator's  capacity.    See  Strick  v.  Kiss,  Gdn,,  292. 

In  action  in  equity  to  establish  liens  for  attorneys'  fees,  neither 
party  entitled  to  jury  trial,  when.  See  IValcutt  r.  HuUng,  et^^ 
326. 

Appearance  not  entered  by  motion  challenging  jurisdiction  in  at- 
tachment, when  —  Affidavit  defective,  when.  See  Dillon  v. 
Garment  Co.,  347. 

Opinion  of  witness  as  to  testator's  capacity  to  make  will,  incom- 
petent, when.    See  Shuey  et  al.  v.  Fink,  359. 

Motions  by  both  plaintiff  and  defendant  for  directed  verdict,  not 
a  submission  of  case  to  court,  when.  See  City  of  Canton  v. 
Pryke,  364. 

A  conservancy  court  may  permit  filing  of  amended  petition  elim- 
inating territory,  when  —  Court  not  divested  of  jurisdiction  by 
withdrawal  of  judge  representing  eliminated  territory,  when. 
See  Miami  County  v.  Deeds,  408. 

Section  13432,  General  Code,  does  not  confer  jurisdiction  on 
justices  of  peace,  mayors,  etc.,  but  directs  method  of  pro- 
cedure for  obtaining  juries  —  Mandamus.  See  State,  ex  rel.,  v. 
Rens,  421. 

Burden  of  proof  where  defense  is  knowledge  of  infirmity  in  ne- 
gotiable instrument  —  Reversal  on  weight  of  evidence  —  Charge 
to  jury.    See  Bank  v.  Litt,  439. 

Defense  of  usury  established  by  preponderance  of  evidence, 
y^h^a — Court  may  ignore  excess  verdict  for  usurious  interest 
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Court  Procedure  —  Criminal  Law. 

COURT  PROCEDURE  —  Continued. 

and  render  simple  judgment  for  defendant,  when.    See  Clutch 
V.  Ebright,  449. 
Decree  for  alimony  may  be  modified  after  term  of  rendition, 
when.    See  Soger  v.  Soger,  489. 

COVENANTS  — 

In  action  for  breach  of  covenants  against  encumbrances,  parol 
evidence  of  agreement  as  to  unexpired  lease  is  admissible, 
when  —  Promise  to  assume  lien  not  in  conflict  with  warranty, 
when.    See  McKensie  v.  Buchomonn,  270. 

CREDITORS - 
Deed  executed  before  suit,  but  not  recorded  until  after  claim 
reduced  to  judgment,  will  not  be  set  aside   for  fraud,  and 
claimant  a  subsequent  creditor,  when.     See  Penick  v.  Penick 
et  al,  416. 

CRIMINAL  LAW  — 

1.  Grond  jurors  —  Summoning  by  wrong  initials  —  Plea  in  abate- 
ment — The  summoning  of  a  grand  juror  under  the  wrong 
initials  is  a  misnomer  only,  and  is  not  an  irregularity  of  which 
advantage  may  be  taken,  by  a  plea  in  abatement.  Lynch  v. 
State,  16. 

2.  Indictment  for  homicide  —  InsuMcient  description  of  weapon  — 
Motion  to  quash  —  Under  the  present  rules  for  pleading  in 
criminal  cases,  which  require  only  reasonable  certainty  in  an 
indictment,  the  fact  that  the  pleader  might  have  been  a  little 
more  explicit  in  his  statement  as  to  why  the  instrument  alleged 
to  have  been  used  in  committing  the  homicide  could  not  be 
more  fully  described,  does  not  constitute  ground  for  quashing 
the  indictment.    lb. 

3.  Evidence  —  Husband  and  wife  —  Undivorced  woman  cohabit- 
ing with  defendant  —  Where  the  woman  with  whom  the  de- 
fendant was  living  as  his  wife,  at  the  time  of  the  commission 
of  the  crime,  is  shown  to  have  been  previously  married  to  an- 
other man  who  was  still  living  and  from  whom  she  had  not 
been  divorced,  it  is  competent  for  the  state  to  call  her  as  a  wit- 
ness against  the  defendant.    lb. 

3.  Evidence  —  Right  to  meet  witnesses  face  to  face — Section  lo. 
Article  i.  Constitution — Statements  by  insane  patients  to  cor- 
oner, inadmissible,  when — In  the  trial  of  an  attendant  in  a 
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Criminal  Law — Cross-Petition. 

CRIMINAL  LAW  — Continued. 

hospital  for  the  insane  for  the  unlawful  killing  of  one  of  the 
patients,  it  is  a  deprivation  of  a  constitutional  right  guaranteed 
to  the  defendant  to  admit  in  evidence  a  statement  by  the  cor- 
oner of  what  was  told  him  three  days  later  by  certain  insane 
patients  as  to  the  circumstances  of  the  killing  which  they  had 
witnessed,  the  testimony  of  members  of  the  medical  staff  of  the 
hospital  being  to  the  effect  that  said  patients  did  not  have  the 
mental  capacity  to  properly  observe  the  incidents  which  took 
place  or  the  memory  to  relate  accurately  what  took  place. 
Dawson  v.  State,  130. 

Demand  or  notice  not  prerequisite  to  prosecuting  for  failure  to 
provide  for  illegitimate  child,  under  Section  13008,  General 
Code.    See  Elem  v.  State,  12. 

One  prosecuted  for  a  lesser  offense  is  not  twice  in  jeopardy  upon 
being  prosecuted  for  greater  offense,  when.  See  Crovdey  v. 
State,  48. 

Powers  and  duties  of  governor  and  examining  judge  in  extra- 
dition proceedings  —  Sufficiency  of  information  charging  false 
pretenses — Presumption  favoring  finding  by  governor,  not 
overcome  by  evidence,  when.    See  In  re  WUliams,  66. 

A  moving  picture  show  is  a  theatrical  performance  and  is  pro- 
hibited on  Sunday  by  Section  13049,  General  Code.  See  Myers 
V.  State,  156. 

Mandamus  does  not  lie  to  compel  clerk  of  courts  to  draw  venire 
for  prosecution  under  Section  12475,  General  Code,  before 
justice  of  peace.    See  State,  ex  reL,  v.  Reng,  421. 

CROSSINGS  — 
Jurisdiction  of  courts  to  restrain  location  of  railway  croastnf 
gates,  divested  by  Section  649,  General  Code  (103  O.  U,  816), 
in  absence  of  action  by  commission  tmder  Section  614-67, 
General  Code  (102  O.  L.,  670),  when.  See  ChilUcothe  Rd,  Co. 
V.  N.  &  W.  Ry,  Co.,  161. 

CROSS-PETITION  — 
Jurisdiction  to  render  judgment  on  cross-petition  not  obtained 
in  foreclosure  proceeding,  when.     See  Stripe  v.  Firepn^ofing 
Co.,  210, 


Digitized  by 


Google 


514  INDEX.  [5  App. 

Custody  —  Deeds. 

CUSTODY— 
Juvenile  court  cannot  take  jurisdiction  of  child  whose  custody 
has  been  disposed  of  in   divorce  proceedings.     See  Orphan 
Asylum  v.  Sou!e,  67. 

CUSTOM  AND  USAGE— 
Competency  and  scope  of  evidence  of  custom  or  practice  of 
employes  to  use  guy-wires  for  support.    See  Davidson  v.  Tel- 
ephone Co.,  237. 

DAMAGES  — 
Measure  of  damages  in  action  by  riparian  owner  for  pollution  of 

stream.    See  Coal  Co.  v.  Koontz,  84. 
Return  of  stallion  condition  precedent  to  action  for  breach  of 

guaranty  of  sale,  when.    See  Bell  Bros.  v.  Robinson,  454. 

DEATH  — 

Authority  of  county  commissioners  to  act  where  one  member 
dies  and  vacancy  remains  unfilled.  See  State,  ex  reL,  v.  Davis 
et  al.,  43. 

DECREES  — 
Decree  of  alimony  may  be  modified  after  term  of  rendition,  when. 
See  Soger  v.  Soger,  489. 

DEDICATION  — 

Conditions  of  dedication  of  land  for  street  improvements,  binding 
and  enforceable,  when.    See  Vrooman  v.  City  of  Toledo,  230. 

DEEDS  — 

Conveyances — Fraud  of  creditors — Deed  executed  before  smt  — 
But  recorded  after  claim  reduced  to  judgment  —  Claimant  a 
subsequent  creditor,  when — An  action  to  set  aside  a  con- 
veyance on  the  ground  of  fraud  does  not  lie  against  a  grantor 
who  executed  the  deed,  upon  which  the  attack  is  made,  prior 
to  the  bringing  of  suit  by  plaintiff,  notwithstanding  the  said 
deed  was  not  placed  on  record  until  after  the  plaintiff  had  re- 
duced his  claim  to  judgment.    Penick  v.  Penick  et  al.,  416. 

Validity  of  stipulation  exempting  abutting  lands  from  assessment 
for  street  improvement  and  maintenance.  See  Vrooman  v.  City 
of  Toledo,  222,  230. 


Digitized  by 


Google 


5  App.]  INDEX.  515 

Deeds — Devises. 

DEEDS  —  Continued. 

In  action  for  breach  of  covenants  against  enaunbrances,  parol 
evidence  of  agreement  as  to  unexpired  lease  is  admissible, 
when — Promise  to  assume  lien  not  in  conflict  with  warranty, 
when.    See  McKetme  v.  Buchanumn,  270. 

DEFAULT  JUDGMENTS - 
Default  judgment  not  void  because  judge  a  stockholder  in  plain- 
tiff  company,   when — Causes    for   disqualification   of   judge 
(Section  ie87,  General  Code;  108  O.  ll»  417).    See  Ashland 
Bank  v.  Houseman,  ld5. 

DEFENSES  — 
Burden  of  proof  where  defense  is  knowledge  of  infirmity  in 

negotiable  instrument    See  Bank  v.  Lift,  489. 
Defense  of  usury  established  by  preponderance  of  evidence,  when. 

See  Clutch  v.  Ebright,  449. 

DEMURRER  — 
Petition  to  recover  for  road  machinery,  purchased  by  township 
trustees,  is  demurrable  in  absence  of  averment  of  certificate 
that  funds  are  available,  when.    See  Mad  River  Tp.  v.  Road 
Machinery  Co.,  298. 

DESCENT  AND  DISTRIBUTION  — 
Adopted  daughter  dies  leaving  child— Latter  inherits,  by  repre- 
sentoHon,  from  intestate  grandparents,  when  —  If  an  adopted 
child  die  during  the  lifetime  of  the  adopting  parents,  leaving 
a  child  as  survivor,  such  surviving  child  stands  in  the  place  of 
the  parent  and  inherits  by  representation  from  the  adopting 
parents  who  die  intestate,  the  same  as  if  a  grandchild.  Kroff 
V.  Amrhein,  2tl, 
Statutes  of  descent  and  distribution  applied  to  will  written  in 
foreign  language,  because  of  uncertainty  in  translations.  See 
Walker  v.  Burtseher  et  al.,  888. 

DEVISES - 
A  devise  to  an  illegitimate  child  lapses  upon  death  of  devisee, 
who  dies  before  testator,  leaving  children.    See  Owens  v.  Hun^ 
bert,  Exrs.,  812. 
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Devises  -—  Dismissals. 

DEVISES  —  Continued. 
Upon  devise  to  a  son,  during  lifetime,  then  to  his  heirs  in  fee 
simple,  the  remainder  vests,  when  —  "Children"  and  'lieirs  of 
the  body"  not  synonymous,  when.    See  McCrea  v.  McCrea,  351. 

DIRECTED  VERDICT  — 

1.  Error  to  direct  verdict — Where  material  facts  in  dispute  — 
Action  on  executory  contract  —  Where  facts  necessary  to  a  de- 
termination of  the  issues  involved  are  in  dispute  it  is  error  to 
direct  a  verdict,  and  such  a  situation  is  presented  where  there 
is  conflict  in  the  evidence  as  to  material  facts  and  some  of  the 
questions  of  fact  are  of  such  character  that  different  minds 
might  arrive  at  different  conclusions.  Burton  Preston  Co.  v. 
Granite  Co,,  117. 

2.  Motions  by  both  plaintiff  and  defendant— Not  a  submission  to 
court,  when  —  When,  on  the  trial  of  an  action  to  a  jury,  a  mo- 
tion for  a  directed  verdict  is  made  by  the  defendant  at  the  close 
of  plaintiff's  evidence,  and  the  plaintiff  joins  in  said  motion, 
asking  for  a  directed  verdict  in  favor  of  the  plaintiff,  such  mo- 
tion by  the  plaintiff  is  not  a  submission  of  the  cause  to  the 
court,  and  it  is  error  for  the  court  to  sustain  the  same  and  to 
direct  a  verdict  in  plaintiffs  favor,  unless  the  defendant  has 
declined  to  offer  any  evidence  and  has  rested  his  case.  A  mo- 
tion by  the  plaintiff  for  a  directed  verdict  acts  as  a  submission 
of  the  entire  case,  only  when  it  is  made  at  the  close  of  all  the 
testimony.    City  of  Canton  v.  Pryke,  364. 

DISCRETION  — 
Fraud  or  gross  abuse  of  discretion  prerequisite  to  court's  inter- 
ference with  action  of  board  of  education,  when.    See  Cline  v. 
Martin,  90,  Robinson  v.  McDonald  et  al„  376,  and  Wogoman 
V.  Bd.  of  Edn„  380. 

DISMISSALS  — 
A  clause  limiting  time  of  suit  on  a  fire  insurance  policy  does  not 
supersede  Section  11233,  General  Code.    See  Cortesi  v.  Insur- 
ance  Co,,  109. 

Error  to  dismiss  on  ground  that  petition  not  supported  by  evi- 
dence, when.    See  CHppinger  v.  Sturgeon,  233. 
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Djsqualificalioti — DofiMStic  Relations. 

DISQUALIFICATION  — 
Default  jadgment  not  void  because  judge  a  stockholder  in  plain- 
tiff company,  when  —  Causes  for  disqualification  of  judge  (Sec- 
tion 1687,  General  Code;  108  O.  U  417).    See  AsMand  Bank 
V.  Housenum,  165. 

DIVIDENDS-. 
An  agreement  by  preferred  stockholders  to  remit  dividends  and 
by  common  stockholders  to  pay  assessments,  may  be  enforced, 
when.    See  Dever  v.  Bngi$t€ering  Co,,  77. 

DIVORCE  AND  ALIMONY— 

Jurisdiction  —  Res  adjudicata — Decree  granted  by  another  state 
—  Review  by  court  of  appeals  —  Evidence  —  Corroboration  — 
Where  a  court  of  a  sister  state,  having  jurisdiction  of  the  sub- 
ject-matter of  the  action  and  of  the  parties,  by  actual  service, 
grants  a  divorce  to  one  of  the  parties,  the  courts  of  this  state 
are  without  power  thereafter  to  grant  a  divorce  to  one  of  the 
parties  to  the  former  action.  Cunningham  v.  Cunningham, 
318. 

Juvenile  court  cannot  take  jurisdiction  of  child  whose  custody 
has  been  disposed  of  in  divorce  proceedings.  See  Orphan 
Asylum  v.  Soule,  67. 

Decree  for  alimony  may  be  modified  after  term  of  rendition, 
when.    See  Soger  v.  Soger,  489. 

DOMESTIC  RELATIONS— 
Demand  or  notice  not  prerequisite  to  prosecuting  for  failure  to 

provide  for  illegitimate  child,  under   Section   13008,  General 

Code.    See  Elem  v.  State,  12. 
Undivorced  woman  cohabiting  with  defendant  may  testify  for 

state,  when.    See  Lynch  v.  State,  16. 
Where  an  adopted  daughter  dies,  leaving  child,  such  child  in- 
herits, by  representation,  from  intestate  grandparents,  when. 

See  Kroff  v.  Amrhein  et  al,  37. 
Juvenile  court  cannot  take  jurisdiction  of  child  whose  custody 

has  been   disposed  of  in  divorce  proceedings.     See  Orphan 

Asylum  v.  Soule,  67. 
Decree  of  alimony  may  be  modified  after  term  of  rendition,  when. 

See  Soger  v.  Soger,  489. 
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Edttcation — Error. 

EDUCATION- 

Act  providing  for  appointment  of  county  board  of  education 
(104  O.  L.,  183  0t  seq.)  is  constitutional  —  Authority  to  transfer 
territory  from  a  rural  to  a  village  school  district  See  CKne  v. 
Martin,  90,  and  Wogoman  v.  Bd.  of  Edn.,  380. 

Fraud  or  gross  abuse  of  discretion  prerequisite  to  court's  inter- 
ference with  action  of  board  of  education,  when.  See  CUne  v. 
Martin,  90,  Robinson  v.  McDonald  et  al,,  876,  and  IVogoman  v. 
Bd.  of  Edn.,  880. 

Injunction  will  lie  against  excessive  issue  of  bonds  for  new 
8cho(d  building,  when.    See  Robinson  v.  McDonald  et  oL,  376. 

EJECTMENT— 
Right  of  mortgagor  to  ejectment  after  condition  broken.     See 
Stripe  V.  Fireproofing  Co.,  210. 

EMPLOYERS'  LIABILITY— 
Jurisdiction  of  state  courts  in  actions  under  federal  employers' 
liability  act  (36  U.  S.  Stats,  at  Large,  291)— What  railroads 
may  be  served  under  Section  11272,  (jeneral  Code.    See  Case' 
bolt  V.  K.  &  M.  Ry.  Co.,  431. 

ENCUMBRANCES  — 
In  action  for  breach  of  covenants  against  encumbrances,  parol 
evidence  of  agreement  as  to  unexpired  lease  is  admissible, 
when  — Promise  to  assume  lien  not  in  conflict  with  warranty, 
when.    See  McKensie  v.  Buchamann,  270. 

EQUITY— 

Action  in  equity  may  be  maintained  to  establish  liens  for  attor- 
neys' fees,  and  neither  party  entitled  to  jury  trial,  when.  See 
WalcuH  V.  Huling,  etc.,  326. 

Deed  executed  before  suit,  but  not  recorded  until  after  daim 
reduced  to  judgment,  will  not  be  set  aside  for  fraud,  and 
claimant  a  subsequent  creditor,  when.  See  Pemck  v.  Pemck 
et  al.,  416. 

ERROR— 
Error  to  dismiss  on  ground  that  petition  not  supported  by  evi- 
dence, when.    See  CHppinger  v.  Sturgeon,  283. 
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Error  Proceedings  —  Evidence. 

ERROR  PROCEEDINGS  — 
An  alien  who  has  been  refused  citizenship  may  prosecute  error 

to  the  court  of  appeals,  when.     See  In  re  Naturalisation  of 

Vura,  334. 
Judgment  on  verdict,  finding  owner  not  a  holder  in  due  course, 

will  not  be  reversed,  when.    See  Bank  v.  Litt,  439. 

ESTATES  — 

Where  an  adopted  daughter  dies,  leaving  child,  such  child  inherits, 
by  representation,  from  intestate  grandparents,  when.  See 
Kroff  V.  Amrhein  et  al.,  37. 

A  contract  to  adopt  and  make  adopted  child  an  heir,  will  be  en- 
forced as  against  heirs  at  law,  when.  See  Snyder  v.  Shuttle- 
worth,  137. 

Upon  devise  to  a  son,  during  lifetime,  then  to  his  heirs  in  fee 
simple,  the  remainder  vests,  when  —  "Children"  and  "heirs  of 
the  body"  not  synonymous,  when.    See  McCrea  v.  McCrea,  351. 

ESTOPPEL  — 
Acquiescence  cannot  be  charged  where  person  or  board  without 
jurisdiction  to  act    See  State,  ex  rel,,  v.  Holmes,  1. 

EVIDENCE  — 

1.  Weight  of  testimony  of  relatives — Charge  to  jury  —  An  in- 
struction to  the  jury  that  transactions  between  relatives  "are 
always  viewed  with  suspicion,  and  their  testimony  with  regard 
to  such  transactions  must  be  taken  with  allowance,"  is  not 
prejudicial  where  immediately  followed  by  the  statement  that 
if  such  testimony  "is  of  such  a  nature  as  to  carry  conviction 
to  your  mind  that  said  witnesses  are  telling  the  truth,  then  it 
is  entitled  to  as  much  weight  as  that  of  any  other  witness." 
Crawford  v.  Merrell,  Trustee,  146. 

2.  Reversals  on  weight  of  evidence — Judgments — ^The  rule  that 
a  reviewing  court  will  not  set  aside  a  judgment  on  the  ground 
of  weight  of  evidence,  aiSplies  to  a  judgment  which  is  based 
on  evidence  which  is  conflicting  and  of  such  character  that 
different  minds  might  reasonably  arrive  at  different  conclu- 
sions,   lb, 

3.  Custom,  usage,  habit,  etc,  —  Use  of  guy-wire  by  employe  as 
support  —  Where  an  employe  making  repairs  at  the  top  of  a 
telephone  pole  and  supporting  himself  in  part  by  the  aid  of  a 
guy-wire,   which   was   claimed   to   be   defective,   fell,  by  the 
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EvjideBce. 

EVIDENCE—  Continued. 

breaking  of  the  gny-wire,  and  was  killed,  evidence  of  a  custom, 
usage,  habit  or  general  practice  of  employes  to  use  the  guy-^wire 
as  a  support,  known  to  the  employer,  or  which  by  the  exercise 
of  ordinary  care  should  have  been  known  by  it,  is  competent 
Davidson  v.  Telephone  Co,,  237. 

4.  Scope  of  competency  —  Exercise  of  ordinary  .care  —  While 
neither  custom  nor  usage  can  justify  or  excuse  a  negligent  act, 
they  may  be  competent  evidence  to  aid  a  court  in  determining 
whether  a  given  act  was  negligent,  the  ultimate  question  being 
whether  under  all  the  circumstances  ordinary  care  was  ex- 
ercised,   lb, 

6.  Parol  —  Action  for  breach  —  Of  covenant  against  encumbrance 
—  Unexpired  lease  —  Agreement  before  deed  delivered  —  In  an 
action  for  damages  for  breach  of  covenant  against  encum- 
brances, parol  evidence  is  admissible  which  in  any  way  tends 
to  prove  that  after  execution  of  the  deed  containing  said  cov- 
enant, and  before  its  delivery  to  the  grantees,  it  was  agreed 
between  them  and  the  grantor  that  the  grantees  should  assume 
a  certain  unexpired  lease  constituting  a  lien  on  the  prembes 
sought  to  be  conveyed,  and  that  but  for  such  agreement  the 
grantor  stated  he  would  declare  the  deal  off  and  destroy  the 
deed.    McKensie  v.  Buchamann,  270. 

Undivorced  woman  cohabiting  with  defendant  may  testify  for 
state,  when.    See  Lynch  v.  State,  16. 

Presumption  in  favor  of  finding  by  governor  in  extradition  pro- 
ceedings, not!  overcome  by  evidence,  when.  See  In  re  fVU- 
liams,  55. 

Error  to  permit  coroner  to  relate  statements  of  insane  patients 
as  to  witnessing  homicide,  when.    See  Dawson  v.  State,  130. 

Error  to  dismiss  on  ground  that  petition  not  supported  by  evi- 
dence, when.    See  Clippinger  v.  Sturgeon,  233. 

Charge  to  jury  as  to  evidence  required  to  invalidate  will  —  Tes- 
timony as  to  testator's  capacity.    See  Strick  v.  Kiss,  Gdn.,  292. 

Opinion  of  witness  as  to  testator's  capacity  to  make  will,  incom- 
petent, when.    See  Shuey  ei  al,  v.  Fink,  859. 

Burden  of  proof  where  defense  is  knowledge  of  infirmity  in 
negotiable  instrument  —  Reversal  on  weight  of  evidence.  Sec 
Bank  V.  Litt,  439. 

Defense  of  usury  established  by  preponderance  of  evidence,  when. 
See  Clutch  v.  Ebright,  449. 
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Exccnticm  of  Will— ExtradWon. 

EXECUTION  OF  WILL- 
Win  not  invalidated  by  witness  subscribing  name  before  that  of 
testator  affixed,  when.    See  Slemmons  v.  Toland,  201. 

EXECUTORY  CONTRACTS  — 
Error  to  direct  verdict  in  action  on  executory  contract,  when. 
See  Burton  Preston  Co,  v.  Gramte  Co.,  117. 

EXTRADITION  — 

1.  Duty  of  governor — The  governor  of  this  state  upon  a  demand, 
made  in  due  form  by  the  governor  of  another  state,  for  the 
surrender  of  a  fugitive  from  justice,  should  first  determine 
whether  or  not  the  requisite  preliminary  steps  have  been  taken, 
that  legal  grounds  exist  and  that  the  case  falls  within  the  pur- 
view of  the  statutes  for  issuing  of  an  extradition  warrant,  and 
if  he  so  finds  it  then  becomes  his  duty  to  issue  such  warrant. 
In  re  IVilliams,  55. 

2.  Hearing  before  judge  —  Sectiot^  114,  General  Code  —  Ques- 
tions to  he  determined — The  sheriff,  in  the  instant  case,  took 
the  fugitive  before  the  judge  of  the  court  of  common  pleas, 
who  under  Section  114,  General  Code,  had  jurisdictk)n  to  hear 
and  determine  the  cause,  and  upon  proof  by  him  adjudged 
sufficient  ordered  the  fugitive  to  be  delivered  to  the  agent  of 
the  state  of  Pennsylvania,  who  was  named  in  said  requisition, 
to  be  conveyed  to  the  state  of  Pennsylvania  for  prosecution  on 
said  charge.  Held:  That  neither  the  governor  nor  the  ex- 
amining judge  passes  upon  the  ultimate  guilt  of  the  accused, 
but  upon  the  questions  as  to  whether  or  not  an  offense  is 
charged  under  the  laws  of  the  state  demanding  extradition, 
whether  or  not  the  identity  of  the  party  charged  is  established, 
whether  or  not  the  party  charged  is  a  fugitive  from  justice,  and 
that  the  extradition  is  not  for  the  purpose  of  enforcing  any 
civil  liability  against  the  accused.    lb, 

3.  Sufficiency  of  charges  by  demanding  state  —  The  information 
upon  which  these  proceedings  were  based  charged  the  offense 
of  obtaining  money  by  false  pretenses,  and  the  objection  to  this 
charge  being  technical  and  the  information  substantially  charg- 
ing the  offense,  it  is  held  to  have  been  sufficient.    lb. 

4.  Presumption  as  to  finding  by  governor — Not  overcome  by 
evidence,  when  —  The  presumption  is  that  the  governor  of 
Ohio  found,  in  issuing  the  extradition  warrant,  that  the  appli- 
cation  for  ^he  requisition  was  made  in  good  faith  for  the 
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Extradition  —  Fire  Insurance. 

EXTRADITION  —  Continued. 

purpose  of  having  the  alleged  fugitive  answer  to  the  oflFense 
charged,  and  the  court  finds  there  is  not  sufficient  evidence  to 
the  contrary  in  the  record  to  overcome  this  presumption.    lb. 

FAILURE  TO  PROVIDE  — 
Demand  or  notice  not  prerequisite  to  prosecuting  for  failure  to 
provide  for  illegitimate  child,  under  Section   13008,  General 
Code.    See  Elem  v.  State,  12. 

FALSE  PRETENSES  — 
Sufficiency  of  information,  charging  obtaining  money  by  false 
pretenses,  in  extradition  proceedings.    See  In  re  IVilliams,  55. 

FEDERAL  LIABILITY  ACT— 
Jurisdiction  of  state  courts  in  actions  under  federal  employers' 
liability  act  (36  U.  S.  Stats,  at  Large,  291)— What  railroads 
may  be  served  under  Section  11272,  General  Code.    See  Case- 
bolt  V,  K.  &  M.  Ry.  Co.,  431. 

FEES  AND  SALARY  — 

Clerks  of  courts  —  Naturaligation  cases — 34  U.  S.  Stats,  at 
Large,  doo  — Under  the  salary  act  of  March  22,  1906  (98  Ohio 
Laws,  89),  relating  to  county  officers,  and  prior  to  the  enact- 
ment of  the  (^neral  Code  of  1910,  clerks  of  the  courts  of  com- 
mon pleas  are  entitled  to  retain  one-half  the  fees  received  by 
them  in  naturalization  cases  under  the  federal  act  of  June  29» 
1906,  in  the  absence  of  an  averment  that  the  county  had  pro- 
vided and  paid  deputies  who  performed  such  services.  Talbott 
V,  State,  ex  rel.,  262. 

Action  in  equity  may  be  maintained  to  establish  liens  for  attor^ 
neys'  fees,  and  neither  party  entitled  to  jury  trial,  when.  See 
IValcutt  V.  Huling,  etc.,  326. 

Section  2252,  (general  Code,  providing  additional  salary  for  com- 
mon pleas  and  superior  judges,  is  constitutional  See  Suite, 
Mr  rel.,  v.  Rafferty,  463. 

FIRE  INSURANCE  — 
Limitation  of  actions — Contract  sHpuhtion  of  one  year  after 
fire  —  Dismissal   of  action  otherwise   than  on  merits  —  Mew 
action  not  barred,  when  — Section   11233,  General  Code  —  A 
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Fire  Insurance  —  Foreign  Corporations. 

FIRE  INSURANCE  — Continued. 

clause  which  shortens  the  statute  of  limitations,  as  to  the  time 
for  bringing  suit  on  the  contract  in  which  said  contract  is 
incorporated,  can  not  be  enforced  in  the  face  of  the  provision 
of  Section  11233,  having  reference  to  the  time  within  which 
suit  may  be  brought  in  cases  which  have  failed  otherwise  than 
on  the  merits.    Cortesi  v.  Insurance  Co,,  109. 

FLOODS  — 
A  conservancy  court  may  permit  filing  of  amended  petition  elim- 
inating territory,  when  —  Court  not  divested  of  jurisdiction  by 
withdrawal  of  judge  representing  eliminated  territory,  when. 
See  Miami  County  v.  Deeds,  408. 

FORECLOSURE— 

1.  Jurisdiction  under  cross-petition — Failure  of  service  of  sum^ 
mons,  etc,  —  Jurisdiction  to  render  judgment  on  a  cross-petition 
is  not  conferred  by  the  service  had  on  the  petition  praying  for 
foreclosure  of  a  mortgage,  where  the  cross-petition  was  not 
filed  for  several  months  after  the  entering  of  a  decree  of  sale 
on  the  petition,  and  did  not  ask  for  the  sale  of  the  same  land 
as  that  described  in  the  petition  but  had  reference  to  a  different 
parcel  of  land,  and  the  relief  sought  was  not  the  same  but  of 
a  different  nature,  and  the  codefendant  whom  it  is  sought  to 
hold  under  the  service  upon  the  petition  did  not  enter  his  ap- 
pearance under  the  cross-petition.  Stripe  v.  Fireproofing  Co,, 
210. 

2.  Ejectment — After  condition  broken — But  a  suit  in  ejectment 
does  not  lie  upon  the  petition  of  a  mortgagor,  or  his  heirs  and 
devisees  or  supposed  successors  in  title,  where  the  condition  of 
the  mortage  has  been  broken;  from  which  it  follows  that  the 
defective  service  in  the  instant  case  is  without  avail  to  the 
plaintiff  who  claims  title  through  the  mortgagor.    lb. 

Default  judgment  not  void  because  judge  a  stockholder  in  plain- 
tiff company,  when  —  Cause  for  disqualification  of  judge  (Sec- 
tion 1687,  General  Code;  103  O.  L.,  417).  See  Ashland  Bank 
V.  Houseman,  165. 

FOREIGN  CORPORATIONS  — 
Appearance  not  entered  by  motion  challenging  jurisdiction  in  at- 
tachment,  when  —  Affidavit   defective,   when.     See  DiUon  v. 
Garment  Co.,  347. 
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FRAUD— 

Sufficiency  of  information,  charging  obtaining  money  by  false 
pretenses,  in  extradition  proceedings.    See  In  re  H^iUiams,  55. 

Fraud  or  gross  abuse  of  discretion  prerequisite  to  court's  inter- 
ference with  action  of  board  of  education,  when.  See  CKne  v. 
Martin,  90,  Robinson  v.  McDonald  et  aL,  376,  and  Wogonum 
V.  Bd.  of  Edn.,  880. 

Deed  executed  before  suit,  but  not  recorded  until  after  claim 
reduced  to  judgment,  will  not  be  set  aside  for  fraud,  when. 
See  Penick  v.  Penick  et  al.,  416. 

FUGITIVES  — 
Powers  and  duties  of  governor  and  examining  judge  in  extradi- 
tion proceedings  —  Sufficiency  of  information  charging  false 
pretenses  —  Presumption    favoring   finding   by   governor,    not 
overcome  by  evidence,  when.    See  In  re  IVillianu,  55. 

FUNDS  — 
Section  5660,  General  Code,  requiring  certificate  that  funds  are 
available,  applies  to  contracts  for  road  machinery  purchased 
by  township  trustees,  under  Section  3275,  General  Code.    See 
Mad  River  Tp,  v.  Road  Machinery  Co,,  208. 

GARNISHMENT  — 
Voluntary  payments  for  necessaries,  after  demand,  do  not  pre- 
clude attachment  by  another  creditoi*,  when.    See  Haas  v.  Haas, 
125. 

GENERAL  CODE  — 

Jurisdiction  de  novo  on  appeal  from  municipal  civil  service  com* 
mission  to  common  pleas  court,  under  Section  486-17a,  General 
Code  (106  O.  L.,  412).    See  Landrey  v.  Harmon,  Mayor,  817. 

Jurisdiction  of  courts  to  restrain  location  of  railway  crossing 
gates,  divested  by  Section  549,  General  Code  (103  O.  L.,  816), 
in  absence  of  action  by  commission  under  Section  614-67,  Gen- 
eral Code  (102  O.  L.,  570),  when.  See  Chillicothe  Rd.  Co.  v. 
N.  &  fV,  Ry.  Co,,  151. 

Authority  of  public  utilities  commission  to  order  eredion  of  rail- 
way crossing  gates,  under  Section  568,  General  Code.  See 
Chillicothe  Rd,  Co.  v.  N.  &  W,  Ry.  Co.,  151. 
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General  Code: 

GENERAL  CODE  —  Continued. 

Courts  divested  of  jurisdiction  to  restrain  location  of  railway 
crossing  gates,  in  absence  of  action  by  utilities  commission 
under  Section  614-67,  General  Code  (102  O.  L.,  670).  Sec 
ChUUcothe  Rd.  Co.  v.  N.  &  W.  Ry.  Co.,  161. 

Section  1465-74,  General  Code  (103  O.  L.,  82),  fixing  liability  of 
employers  not  complying  with  workmen's  compensation  act,  is 
constitutional.    See  State,  ex  rel,,  v.  Fassig,  479. 

Juvenile  court,  acting  under  Sections  1647,  1648  and  6081,  Gen^- 
eral  Code,  cannot  take  jurisdiction  of  child  whose  custody  has 
been  disposed  of  in  divorce  proceedings.  See  Orphan  Asylum 
V.  Sonle,  67. 

(Causes  for  disqualification  of  judge  and  remedy  (Seetion  1687, 
(kneral  Code;  103  O.  L.,  417).  See  Ashland  Bank  v.  House^ 
mtm,  166. 

Section  2358,  (jeneral  Code,  providing  additional  salary  for  com- 
mon pleas  and  superior  judges,  is  constitutional.  See  State, 
ex  rel,  v.  Rafferty,  468. 

Purchase  of  road  machinery,  under  Section  8276,  General  Code, 
1  absence  of  certificate  that  funds  available.    See  Mad  River 
Tp.  V.  Road  Machinery  Co.,  298. 

Special  assessments  in  excess  of  special  benefits  not  waived  by 
signing  petition  for  improvement,  under  Section  3836,  (General 
Code,  when.    See  Winchell  v.  Village  of  Denmson,  103. 

Section  4728  et  seq..  General  Code  (104  O.  L.,  186),  providing  for 
appointment  of  county  boards  of  education,  is  constitutional. 
See  Cline  v.  Martin,  90,  and  Wogoman  v.  Bd.  of  Edn.,  880. 

Section  6660,  General  Code,  requiring  certificate  that  funds  are 
available,  applies  to  contracts  for  road  machinery  purchased  by 
township  trustees,  under  Section  3275,  (general  Code.  See  Mad 
River  Tp.  v.  Road  Machinery  Co.,  298. 

Jurisdiction  of  justices  of  peace,  under  Section  6308,  General 
Code,  relating  to  actions  against  motor-vehicle  owners  for 
injuries.    See  Murdoch  v.  Saum,  250. 

Failure  to  erect  guard  rails  prescribed  by  Sections  7563  and  7564, 
(jeneral  Code,  renders  county  liable,  although  injuries  caused 
by  joint  negligence  of  third  party,  when.  See  Commissioners 
V.  Brown,  394. 

Juvenile  court,  acting  under  Section  8031,  General  Code,  cannot 
take  jurisdiction  of  child  whose  custody  has  been  disposed  of 
in  divorce  proceedings.    See  Orphan  Asylum  v.  Soule,  67, 
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GENERAL  CODE— Continued. 

Effect  of  qualified  endorsement  of  note  "without  recourse,"  un- 
der Section  8143,  General  Code,  and  rights  of  purchaser  in  due 
course.    See  Bederman  v.  OHsville  State  Bank,  178. 

Provisions  of  Section  8321,  General  Code  (103  O.  L.,  876),  as  to 
when  mechanics'  liens  attach,  prevail  over  Section  8542,  Gen- 
eral Code,  relating  to  mortgages.  See  Lumber  Co.  v.  Paper 
MiU  Co.,  253. 

Will  not  invalidated  by  witness  subscribing  name  before  that  of 
testator  affixed,  when  otherwise  regularly  executed  under  Sec- 
tion 10505,  General  Code.    See  Slemmons  y,  Toland,  201. 

Illegitimate  children  not  within  terms  "child  or  other  relative*'^ 
used  in  Section  10581,  General  Code.  See  Owens  v.  Humbert, 
Exrx.,  312. 

Section  11222,  General  Code,  applies  to  action  in  mandamus  to 
secure  pension  for  time  during  wrongful  suspension.  See 
State,  ex  rel,  v.  Holmes,  1. 

A  clause  limiting  time  of  suit  on  a  fire  insurance  policy  does  not 
supersede  Section  11233,  General  Code.    See  Cortesi  v.  Insure 

.    ance  Co,,  109. 

What  railroads  may  be  served  under  Section  11272,  General  Code 
—  Jurisdiction  of  state  courts  under  federal  employers'  liability 
act  (36  U.  S.  Stats,  at  Large,  291).  See  Casebolt  v.  K.  &  M. 
Ry.  Co.,  431. 

Three-fourths  jury  law  (Section  11455,  (kneral  Code;  103  O.  L., 
11),  applies  in  action  to  contest  will.  See  Slemmons  v.  Toland, 
201. 

Jurisdiction  of  custody  of  children  in  divorce  proceedings,  under 
Section  11987,  General  Code,  not  divested  by  provisions  of  ju- 
venile court  statutes.    See  Orphan  Asylum  v.  Soule,  67. 

Mandamus  does  not  lie  to  compel  clerk  of  courts  to  draw  venire 
for  prosecution  under  Section  12475,  (jeneral  Code,  before 
justice  of  peace.    See  State,  ex  rel,,  v.  Rens,  ^1. 

Demand  or  notice  not  prerequisite  to  prosecuting  for  failure  to 
provide  for  illegitimate  child,  under  Section  13008,  (jeneral 
Code.    See  Elem  v.  State,  12. 

A  moving  picture  show  is  a  theatrical  performance  and  is  pro- 
hibited on  Sunday  by  Section  13049,  (kneral  Code.  See  Myers 
V.  State,  156. 


Digitized  by 


Google 


5  App.]  INDEX.  527 

General  Code— Guy- Wirci. 

GENERAL  CODE  —  Continued. 

Section  13432,  General  Code,  does  not  confer  jurisdiction  on 
justices  of  peace,  mayors,  etc^  but  directs  method  of  procedure 
for  obtaining  juries— Mandamus.  See  State,  ex  nl.,  v.  Renu, 
421. 

GOVERNOR  — 
Powers  and  duties  of  governor  and  examining  judge  in  extra- 
dition proceedings  —  Sufficiency  of  information  charging  false 
pretenses — Presumption    favoring   finding   by   governor,   not 
overcome  by  evidence,  when.    See  In  re  WUliams,  55. 

GRAND  JURORS  — 
Effect  of  summoning  grand  juror  by  wrong  initials.    See  Lynch 
v.  State,  16. 

GkANTOR  AND  GRANTEE— 
Validity  of  stipulation  exempting  abutting  lands  from  assessment 
for  street  improvement  and  maintenance.  See  Vrooman  v.  City 
of  Toledo,  222,  230. 
In  action  for  breach  of  covenants  against  encumbrances,  parol 
evidence  of  agreement  as  to  unexpired  lease  is  admissible,  when. 
See  McKenzie  v.  Buchamann,  270. 

GUARANTY- 
Return  of  stallion  condition  precedent  to  action  for  damages  for 
breach,  when.    See  Bell  Bros.  v.  Robinson,  454. 

GUARD  RAILS  — 
Failure  to  erect  guard  rails  prescribed  by  Sections  7563  and  7564, 
General  Code,  renders  county  liable,  although  injuries  caused 
by  joint  negligence  of  third  party,  when.    See  Commissioners 
V.  Brown,  394. 

GUY-WIRES-. 
Competency  and  scope  of  evidence  of  custom  or  practice  of  em- 
ployes to  use  guy-wires  for  support    See  Davidson  v.  Tele^ 
phone  Co.,  237. 
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HEADLIGHTS  — 
Questions  of  display  of  headlight  and  of  proximate  cause  are  for 
determination  of  jury,  when.    See  Pennsylvanui  Co.  v.  Gulling, 
183. 

HEIRS  — 
"Children"  and  "heirs  of  the  body^  not  synonymous,  when.    See 
McCrea  v.  McCrea,  361. 

HOMICIDE  — 
Insufficient  description  of  weapon  not  ground  for  quashing  in* 

dictment,  when.     See  Lynch  v.  State,  16. 
Error  to  permit  coroner  to  relate  statements  of  insane  patients 

as  to  witnessing  homicide,  when.    See  Dawson  v.  State,  130. 

HUSBAND  AND  WIFE  — 

Undivorced  woman  cohabiting  with  defendant  may  testify  for 
state,  when.    See  Lynch  v.  State,  16. 

Where  an  adopted  daughter  dies,  leaving  child,  such  child  in- 
herits, by  representation,  from  intestate  grandparents,  when. 
See  Kroff  v.  Amrhein  et  al,  37. 

Juvenile  court  cannot  take  jurisdiction  of  child  whose  custody 
has  been  disposed  of  in  divorce  proceedings.  See  Orphan 
Asylum  v.  Soule,  67. 

Decree  of  alimony  may  be  modified  after  term  of  rendition, 
when.    See  Soger  v.  Soger,  489. 

ILLEGITIMATE  CHILD  — 
Demand  or  notice  not  prerequisite  to  prosecuting  for  failure  to 
provide,  under  Section  13008,  General  Code.  See  Elem  v. 
State,  12. 
A  devise  to  an  illegitimate  child  lapses  upon  death  of  devisee, 
who  dies  before  testator,  leaving  children.  See  Owens  v. 
Humbert,  Exrx.,  312. 

ILLITERATE  WILL  — 
Most  obvious  meaning  sought  and  adopted  in  construing  illiterate 
will.    See  Miller  v.  Cline  et  al.,  425. 
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Improvements  —  Injunction. 

IMPROVEMENTS  — 

Special  assessments  cannot  be  levied  in  excess  of  special  benefits, 
without  consent  of  abutting  owners,  when  —  Signing  improve- 
ment petition  not  a  waiver,  when.  See  Winchell  v.  Village  of 
Dennison,  103. 

Stipulation  exempting  abutting  lands  from  assessment  for  street 
improvement  may  be  enforced  by  injunction,  when.  See  Vroo- 
man  v.  City  of  Toledo,  222,  230. 

INDICTMENT  — 
Insufficient  description  of  weapon  not  ground  for  quashing,  when. 
See  Lynch  v.  State,  16. 

INDORSER  — 

Effect  of  qualified  indorsement  of  note  ''without  recourse"  and 
rights  of  purchaser  in  due  course.  See  Bederman  v.  Otisville 
State  Bank,  178. 

INHERITANCE  — 
A  devise  to  an  illegitimate  child  lapses  upon  death  of  devisee, 
who  dies  before  testator,  leaving  children.    See  Owens  v.  Hum- 
bert, Exrx.,  312. 

INITIALS  — 
Effect  of  summoning  grand  juror  by  wrong  initials.    See  Lynch 
V.  State,  16. 

INJUNCTION  — 

Jurisdiction  of  courts  to  restrain  location  of  railway  crossing 
gates,  divested  by  Section  549,  General  Code  (103  O.  L.,  816), 
in  absence  of  action  by  commission  under  Section  614-67,  Gen- 
eral Code  (102  O.  L.,  570),  when.  See  Chillicothe  Rd.  Co.  v. 
N.  &  W,  Ry,  Co.,  151. 

Stipulation  exempting  abutting  lands  from  assessment  for  street 
improvement  may  be  enforced,  when.  Sec  Vrooman  v.  City 
of  Toledo,  222,  230. 

Injunction  lies  against  excessive  issue  of  bonds  for  new  school 
building,  when.    See  Robinson  v.  McDonald  et  al.,  376, 
34 
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Instruction^,  to  Jury  —  Interstate  Commerce. 

INSTRUCTIONS  TO  JURY— 
Violation  of  municipal  ordinance  is  negligence  per  si  —  Passenger 

alighting  from  street  car  may  presume  that  vehicle  drivers 

obey  laws.    See  DuBois  v.  ScMl,  30. 
Error  to  charge  that  publication  that  tradesman  had  suddenly 

decided  to  retire  from  business,  is  libelous  per  se,  when.    See 

G.  M,  McKelvey  Co,  v.  Nanson,  73. 
Charge  as  to  measure  of  damages  in  action  by  riparian  owner 

for  pollution  of  stream.    See  Coal  Co.  v.  KoonUs,  84. 
Charge  as  to  transactions  between  relatives  and  the  weight  of 

their  testimony,  is  erroneous,  when.     See  Crawford  v.  Mer- 

rell.  Trustee,  146. 
Violation  of  state  motor-vehicle  speed  law  is  negligence  per  se 

—  Error  to  charge  that  automobile  driver  required  to  give 

road  only  when  consistent  ^ith  his  safety,  when.    See  AUen 

v.  Smith,  284. 
Charge  as  to  evidence  required  to  invalidate  will.     See  Strick 

V.  Kiss,  Gdn.,  296. 
Charge  to  be  confined  to  issues  pleaded  and  facts  developed  — 

Negotiable  instruments.    Sec  Bank  v.  Lift,  439. 

INSURANCE— 
A  clause  limiting  time  of  suit  on  a  fire  insurance  policy  does 
not  supersede  Section  11233,  General   Code.     See  Cortest  v. 
Insurance  Co,,  109. 

INTERPRETATION  OF  WILLS  — 
Upon  devise  to  a  son,  during  lifetime,  then  to  his  heirs  in  fee 

simple,  the  remainder  vests,  when  —  "Children"  and  "heirs  of 

the  body"  not  synonymous,  when.    See  McCrea  v.  McCrea,  851. 
Statutes  of  descent  and  distribution  applied  to  will  written  in 

foreign  language,  because  of  uncertainty  in  translations.    See 

Walker  v.  Burtscher  et  ai,  388. 

INTERSTATE  COMMERCE  — 

Most  obvious  meaning  sought  and  adopted  in  construing  illiterate 
will.    See  Miller  v.  Cline  et  a!,,  425. 

Jurisdiction  of  state  courts  in  actions  under  federal  employers' 
liability  act  (36  U.  S.  Stats,  at  Large,  291)— What  railroads 
may  be  served  under  Section  11272,  General  Code.  See  Case- 
bolt  V.  K.  &  M.  Ry,  Co.,  431. 
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Intestacy— Jttdgea. 

INTESTACY  — 
Where  ^  adopted  daughter  dies,  leaving  child,  such  child  in- 
herits»  by  representation,  from  intestate  grandparents,  when. 
See  Kr0g  v.  Amrhein  et  al,  37. 

INTOXICATING  LIQUORS  — 
Termination  of  lease  by  lessee  who  is  refused  license  on  ground 
that  quota  exhausted.    See  Brgwing  Co.  v.  Biali,  276. 

JEOPARDY— 

Prosecution  for  lesser  offense  —  Not  a  bar  to  prosecution  for 
greater,  when  —  Assault  and  battery  —  Assault  tvith  intent  to 
commit  rape  —  The  offenses  of  assault  and  battery  and  of 
assault  with  intent  to  commit  rape  are  made  by  our  statutes 
separate  and  distinct,  and  prosecution  for  the  lesser  and  sub- 
sequently for  the  greater  offense  does  not  constitute  a  placing 
of  the  defendant  in  jeopardy  twice  for  the  same  offense. 
Crowley  v.  State,  48. 

JOINT  NEGLIGENCE  — 
Failure  to  erect  guard  rails  at  bridge,  renders  county  liable, 
although  injuries  caused  by  joint  negligence  of  third  party, 
when.    See  Commissioners  v.  Brown,  394. 

JOINT  WILL— 
Tenants  in  common  may  execute  joint  will  disposing  of  both 
real  and  personal  property,  when.    See  Ballard  et  al.  t.  Ballard 
ei  al.,  4S9. 

JUDGES— 

1.  Disqualification'^ Stockholder  in  plaintiff  company ^^ Default 
judgment  and  decree  of  foreclosure  —  Not  void  or  subject  to 
collateral  attack  —  A  default  judgment  taken  on  promissory 
notes  and  for  the  foreclosure  of  the  mortgage  securing  the 
same,  entered  by  a  judge  who  is  interested  in  the  cause  or 
matter  pending  as  stockholder  in  plaintiff  company,  if  the  pro- 
ceedings are  all  regular,  is  not  void  and  can  not  be  collaterally 
attacked.    Ashland  Bank  v.  Housemen,  165. 

8.  Causes  for  disqualification  of  judge  —  Section  i6St,  General 
Code  (103  O.  L.,  417) — The  grounds  provided  in  the  statute 
are  the  only  ones  disqualifying  a  judge  in  the  trial  of  a  cause 
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Judges — Jurisdiction. 

JUDGES  —  Continued. 

or  matter  pending  in  his  court.  The  dause  "or  is  otherwise 
disqualified  to  sit  in  such  cause  or  matter"  brings  into  the 
statute  all  the  common-law  causes  for  which  a  judge  may  be 
disqualified,  in  addition  to  those  enumerated  in  the  statute,  and 
the  statutory  remedy  of  filing  an  affidavit  of  prejudice  applies 
to  all  of  them.  lb, 
3.  ConstituHonal  law — Additional  compensation  for  judges — Of 
common  pleas  and  superior  courts  —  Section  2252,  General 
G>de,  providing  for  additional  salary  to  be  paid  to  judges  of 
the  court  of  common  pleas,  is  not  in  conflict  with  any  pro- 
vision of  the  constitution  of  Ohio  and  is  therefore  valid. 
State,  ex  rel,  v.  Rafferty,  463. 

JUDGMENTS  — 

Application  of  rule  as  to  reversals  on  weight  of  evidence.  See 
Crawford  v.  Merrell,  Trustee,  146. 

Default  judgment  not  void  because  judge  a  stockholder  in  plain- 
tiff company,  when  —  Cause  for  disqualification  of  judge  (Sec- 
tion 1687,  General  Code;  103  O.  L.,  417).  See  Ashland  Bank  v. 
Houseman,  165. 

Jurisdiction  to  render  judgment  on  cross-petition  not  obtained  in 
foreclosure  proceeding,  when.  See  Stripe  v.  Fireproofing  Co., 
210. 

Deed  executed  before  suit,  but  not  recorded  until  after  claim 

reduced  to  judgment,  will  not  'be  set  aside  for  fraud,  when. 

See  Penick  v.  Penick  et  al.,  416. 
Judgment  on  verdict,  finding  owner  not  a  holder  in  due  course, 

will  not  be  reversed,  when.    See  Bank  v.  Litt,  439. 
Decree  for  alimony  may  be  modified  after  term  of  rendition, 

when.    See  Soger  v.  Soger,  489. 

JURISDICTION  — 
1.  Juvenile  and  common  pleas  courts  —  Custody  of  child  of 
divorced  parents -- Sections  1647,  1648  and  8031,  General  Code, 
conferring  on  juvenile  courts  authority  to  determine  cases  in- 
volving delinquent,  neglected  and  dependent  children,  do  not 
supersede  Section  11987,  General  Code,  empowering  common 
pleas  courts  to  make  orders  for  the  disposition,  care  and  main- 
tenance of  children  of  parents  involved  in  divorce  proceedings. 
Orphan  Asylum  v.  Soule,  67. 
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JURISDICTION  —  Continued. 

2.  Common  pleas  courfs  jurisdiction  continuing,  when-^A  court 
of  common  pleas,  having  made  an  order  concerning  the  dis- 
position of  a  minor  child  of  parents  involved  in  divorce  pro- 
ceedings, has  continuing  jurisdiction  of  such  child,  precluding 
a  juvenile  court  from  taking  independent  jurisdiction  thereof. 
If  the  best  interests  of  the  child  demand  a  change  of  custody 
the  proper  procedure  is  by  application  to  the  common  pleas 
court  to  modify  its  former  order.    lb, 

3.  Juvenile  court  zvithout  jurisdiction,  when  —  The  principle  that 
the  court  first  obtaining  jurisdiction  of  a  subject-matter  re- 
tains exclusive  jurisdiction  and  authority  until  final  disposi- 
tion, applies  to  jurisdictioi^  of  a  dependent  child  concerning 
whom  a  common  pleas  court  has  made  an  order  for  the  custody 
in  divorce  proceedings;  and  a  juvenile  court  has  no  authority 
to  make  an  order  for  the  disposition  of  such  child.    lb, 

4.  Challenge  thereto  must  be  continuous  —  Filing  anstver,  equhh 
cUent  to  appearance  —  A  party  desiring  to  insist  that  he  is  not 
in  court  must  keep  out  of  court  for  all  purposes  except  to 
make  that  objection;  and  where  he  does  not  do  so,  but  files 
an  answer  and  when  trial  is  called  appears  by  counsel,  and 
fails  to  continue  to  challenge  the  jurisdiction  of  the  court,  he 
thereby  voluntarily  enters  his  appearance  and  consents  to  the 
exercise  of  jurisdiction  over  both  his  person  and  the  subject- 
matter.    Clippinger  v.  Sturgeon,  233. 

5.  Dismissals — Failure  of  evidence  —  Some  evidence  having  been 
offered  in  such  a  case,  tending  to  support  the  allegations  of  the 
petition,  it  is  error  to  grant  a  motion  to  dismiss  on  the  ground 
that  the  petition  is  not  supported  by  evidence  and  the  court  is 
without  jurisdiction.    lb, 

6.  Justices  of  peace  —  Confined  to  townships  —  Section  6308,  Gen- 
eral Code  —  Actions  against  motor-vehicle  owners — Section 
6308,  General  Code,  providing  that  actions  for  injury  to  a 
person  or  property,  caused  by  the  negligence  of  the  owner  of 
a  motor  vehicle,  may  be  brought  in  the  county  wherein  the 
injured  person  resides,  does  not  confer  jurisdiction  on  a  justice 
of  the  peace  in  a  township  other  than  the  one  where  the  injury 
complained  of  occurred.    Murdoch  v.  Saum,  250. 

7.  Justices  of  the  peace  —  Obtaining  furies  —  Section  I343^,  Gen- 
eral Code  —  Section  13432,  General  Code,  does  not  confer  juris- 
diction upon  justices  of  the  peace,  police  judges  or  mayors. 
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JURISDICTION  —  Continued. 

but  directs  the  method  of  procedure  for  obtaining  a  jury  in 
cases  in  which  such  magistrates  have  final  jurisdiction.  State, 
€X  reL,  V,  Rens,  421. 

8.  Drawing  names  from  jury  wheel — Clerk  of  common  pleas 
court  — Mandamus  ^Section  12475,  General  Code  ^Conver- 
sion by  bailee,  etc.  —  Mandamus  will  not  lie  against  the  clerk 
of  the  court  of  common  pleas  to  compel  him  to  draw  from 
the  jury  wheel  names  of  persons  to  serve  as  jurors  in  a  prose- 
cution before  a  justice  of  the  peace  for  the  violation  of  Sec- 
tion 12475,  General  Code.    lb. 

9.  State  courts  ^Federal  employer/  liability  act-^jd  U.  S.  Stats, 
at  Large,  291  —  Interstate  commerce  —  Railroad  employe  in- 
/tirec/— Jurisdiction  of  the  state  courts  over  the  person  of  a 
railroad  company  engaged  in  interstate  commerce  to  enforce 
the  rights  of  employes  arising  under  the  federal  employers' 
liability  act  of  April  22,  1908,  as  amended  in  1910,  for  injuries 
received  while  engaged  in  interstate  commerce,  is  not  enlarged 
by  that  act.  but  depends  upon  the  jurisdiction  prescribed  by 
the  state  laws.    Casebolt  v.  K.  &  M.  Ry.  Co.,  431. 

10.  Railroads — Service  of  summons  —  Section  11272,  General 
Code  —  Provisions  of  Section  11272,  General  Code,  apply  to 
railroad  companies  owning  or  operating  a  railroad  within  this 
state  and  service  may  be  made  thereon  in  accordance  with  the 
provisions  of  that  section.    lb. 

Aoquie|cence  cannot  be  charged  where  person  or  board  without 
jurisdiction  to  act.    See  State,  ex  rel.,  v.  Holmes,  1. 

Powers  and  duties  of  governor  and  examining  judge  in  extradi* 
tion  proceedings  —  Sufficiency  of  information  charging  false 
pretenses.    See  In  re  Williams,  65. 

Jurisdiction  of  courts  to  restrain  location  of  railway  crossing 
gates,  divested  by  Section  549,  General  Code  (108  O.  U  816), 
in  absence  of  action  by  commission  under  Section  614-^,  Gen- 
eral Code  (102  O.  L.,  570),  when.  See  ChilUcotke  Rd.  Co.  v. 
N.  &  W.  Ry.  Co.,  151. 

Jurisdiction  to  render  judgment  on  cross-petition  not  obtained 
in  foreclosure  proceeding,  when.  See  Stripe  v.  Fireproofing 
Co.,  210. 

Jurisdiction  de  novo  on  appeal  from  municipal  civil  service  com- 
mission to  common  pleas  court,  under  Section  486-17a,  Gen- 
eral Cx>de  (106  O.  L.,  412).  See  Landrey  v.  Harmon,  Mayor, 
217. 
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JURISDICTION  —  Continued. 
Ohio  courts  without  jurisdiction  where  court  of  another  state 

has  granted  divorce,  when.    See  Cutmingham  v.  Cunningham, 

318. 
An  alien  who  has  been  refused  citizenship  may  prosecute  error 

to  die  court  of  appeals,  when.     See  In  re  NaturaUsation  of 

Vura,  334. 
Appearance  not  entered  by  motion  challenging  jurisdiction  in  at- 
tachment,  when  —  Affidavit  defective,    when.     See  DiUon   v. 

Garment  Co.,  347. 
Conservancy  court  not  divested  of  jurisdiction  by  withdrawal  of 

judge    representing   eliminated    territory,   when.     See   Miami 

County  v.  Deeds,  408. 

JURORS  — 
Effect  of  summoning  grand  juror  by  wrong  initials.    See  Lynch 
y.  State,  16. 

JURY- 

Violation  of  municipal  ordinance  is  negligence  per  se  —  Passen- 
ger alighting  from  street  car  may  presume  that  vehicle  drivers 
obey  laws.    See  DuBois  v.  Schell,  30. 

Error  to  charge  jury  that  publication  that  tradesman  had  sud- 
denly decided  to  retire  from  business,  is  libelous  per  se,  when. 
See  G.  M,  McKelvey  Co.  v.  Nanson,  73. 

Charge  to  jury  as  to  measure  of  damages  in  action  by  riparian 
owner  for  pollution  of  stream.    See  Coal  Co.  v.  Koonts,  84. 

Charge  to  jury  as  to  transactions  between  relatives  and  the 
weight  of  their  testimony,  is  erroneous,  when.  See  Crawford 
V.  Merrell,  Trustee,  146. 

Questions  of  display  of  headlight  and  of  proximate  cause  are 
for  determination  of  jury,  when.  See  Pennsylvania  Co.  v. 
Gulling,  183. 

Three-fourths  jury  law  (Section  11455,  General  Code;  103  O.  L., 
11),  applies  in  action  to  contest  will.  See  Slemmons  v.  Toland, 
201. 

Violation  of  state  motor-vehicle  speed  law  is  negligence  per  se 
—  Error  to  charge  jury  that  automobile  driver  required  to 
give  road  only  when  consistent  with  his  safety,  when.  See 
Allen  y.  Smith,  284. 

Charge  to  jury  as  to  evidence  required  to  invalidate  wilL  See 
Strick  v.  Kiss,  Gdn.,  292. 
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JURY  — Continued. 

In  action  in  equity  to  establish  liens  for  attorneys'  fees,  neither 
party  entitled  to  jury  trial,  whea  Sec  Walcutt  v.  Hftling,  etc., 
326. 

Mandamus  does  not  lie  to  compel  clerk  of  courts  to  draw  venire 
for  prosecution  under  Section  12475,  General  G)de,  before  jus- 
tice oi  peace.    See  State,  ex  reL,  v.  Rem,  421. 

Charge  to  jury  to  be  confined  to  issues  pleaded  and  facts  de- 
veloped—  Negotiable  instruments.    See  Bank  v.  Litt,  439. 

JUSTICES  OF  PEACE 
Jurisdiction  under  Section  6308,  General  Code,  relating  to  actions 
against  motor- vehicle  owners  for  injuries.  See  Murdoch  v. 
Saum,  250. 
Section  13432,  General  Code,  does  not  confer  jurisdiction,  but  di- 
rects method  of  procedure  for  obtaining  juries  —  Mandamus  to 
compel  clerk  to  draw  venire.    See  State,  ex  reL,  v.  Rem,  421. 

JUVENILE  COURT— 
Juvenile  court  cannot  take  jurisdiction  of  child  whose  custody 
has  been  disposed  of  in  divorce  proceedings.     See   Orphan 
Asylum  v.  Soule,  67 

LANDLORD  AND  TENANT  — 
Termination  of  lease  by  lessee  who  is  refused  saloon  license  on 
ground  that  quota  exhausted.    See  Brewing  Co.  v.  Beall,  276. 

LAPSES  — 
A  devise  to  an  illegitimate  child  lapses  upon  death  of  devisee, 
who   dies  before  testator,   leaving  children.     See   Owens  v. 
Humbert,  Exrx.,  312. 

LEASES  — 
Termination  —  Refusal  of  saloon  license  to  lessee  —  On  ground 
that  quota  exhausted  —  A  lease  of  real  estate  containing  a 
provision  that  the  same  may  be  terminated,  at  the  option  of 
the  lessee,  if  the  sale  of  intoxicating  liquors  upon  such  prem- 
ises is  prohibited  by  township,  municipality,  state  or  other  legal 
authority  or  action  under  and  by  virtue  of  existing  or  future 
laws,  may  be  avoided  by  the  lessee  when  it  appears  that  a 
license  for  the  sale  of  intoxicating  liquors,  upon  the  premises 
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LEASES  —  Continued. 

so  leased,  has  been  refused  by  the  county  liquor  licensing 
1v>ard  upon  the  ground  that  the  full  quota  of  saloon  licenses 
in  such  municipality  has  been  exhausted.  Brewing  Co,  v.  BeaU, 
276. 

In  action  for  breach  of  covenants  against  encumbrances,  parol 
evidence  of  agreement  as  to  unexpired  lease  is  admissible, 
when — Promise  to  assume  lien  not  in  conflict  with  warranty, 
when.    See  McKenzie  v.  Buchatnann,  270. 

LEGATEE  — 

A  devise  to  an  illegitimate  child  lapses  upon  death  of  devisee, 
who  dies  before  testator,  leaving  children.  See  Owens  v. 
Humbert,  Exrx.,  312. 

LESSOR  AND  LESSEE— 
Termination  of  lease  by  lessee  who  is  refused  saloon  license  on 
ground  that  quota  exhausted.    See  Brewing  Co.  v.  Beall,  276. 

LIBEL  AND  SLANDER  — 
L  Publication  that  tradesman  has  retired  from  business  —  Not 
libelous  per  se,  when -^  A  publication  by  a  tradesman  to  the 
effect  that  Mr.  N.  had  "suddenly  decided  to  retire  from  the 
tailoring  business,"  coupled  with  the  announcement  to  the  trade 
that  his  entire  stock  had  been  purchased  for  cash,  is  not  libel- 
ous on  its  face.  G,  M,  McKelvey  Co,  v.  Nanson,  78. 
2.  Matter  libelous  per  se  —  Publication  of  the  following  is  libelous 
per  se:  ''An  honest  man  is  M.  Tratnik,  whom  I  noticed  to 
take  some  money  from  me  and  from  somebody  else.  There- 
fore countrymen  beware  of  him.  [Signed]  Mih  Bucar." 
TratfUk  V.  Kalish  et  al.,  258. 

LICENSES  — 
Termination  of  lease  by  lessee  who  is  refused  saloon  license  on 
ground  that  quota  exhausted.    See  Brewing  Co,  v.  Beall,  276. 

LIENS  — 
Inadvertent  release  of  mortgage  by  transferee  and  notice  as  to 

limited  transfer.    See  Mossop  v.  Bidwell  et  al,  196. 
Priority  of  mechanics'  liens  over  mortgage  executed  and  filed 

before  liens  attached.    See  Lumber  Co,  v.  Paper  MiU  Co.,  253. 
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Liens  —  Measure  of  Damages. 

LIENS —  Continued. 

In  action  for  breach  of  covenants  against  encumbrance,  parol 

evidence  of  agreement  as  to  unexpired  lease  is  admissible, 

when — Promise  to  assume  lien  not  in  conflict  with  warranty, 

when.    See  McKensie  v.  Buchamann,  270. 
Action  in  equity  may  be  maintained  to  establish  liens  for  at* 

tomeys'  fees,  and  neither  party  entitled  to  jury  trial,  when. 

See  Wakutt  v.  Huling,  etc.,  326. 

LIMITATION  OF  ACTIONS  — 
Limitation   for  mandamus  to  secure  pension  for  time  during 

wrongful  suspension.    See  Staie,  4x  rel^  v.  Holmes,  L 
A  clause  limiting  time  of  suit  on  a  fire  insurance  policy  does 
not  supersede  Section  11233,  General  Code.     See  Cortesi  v. 
Insurance  Co»,  109. 

UQUORLAWS  — 
Termination  of  lease  by  lessee  who  is  refused  saloon  license  on 
ground  that  quota  exhausted.    See  Brewing  Co.  v.  Beall,  276. 

MACHINERY  — 
Section  5660,  General  Code,  requiring  certificate  that  funds  are 
available,  applies  to  contracts  for  road  machinery  purchased 
by  township  trustees,  under  Section  3276,  General  Code.    See 
Mad  Rwer  Tp.  v.  Road  Machinery  Co^  29a 

MAINTENANCE  — 
Validity  of  stipulation  exempting  abutting  lands  from  assessment 
for  street  improvement  and  maintenance.     See   Vrooman  v. 
City  of  ToUdo,  222,  230. 

MANDAMUS  — 

Limitation  for  maftdamus  to  secure  pension  for  the  time  daring 
wrongful  suspension.    See  State,  ex  reL,  v.  Holmes,  1. 

Mandamus  does  not  lie  to  compel  cleric  of  courts  to  draw  venire 
for  prosecution  under  Section  12475,  General  Code,  before  jus- 
tice of  peace.    See  State,  ex  rel,  v.  Rens,  421. 

MEASURE  OF  DAMAGES  — 
Action  for  pollution  of  stream  —  Recovery  limited  to  actual  dam- 
ages-^Whert  water  pumped  from  a  coal  mine  and  discharged 
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Meunre  of  Daimges^  Misnomer. 

MEASURE  OF  DAM  AGES  —  Continued. 

into  a  nnming  stream  it  so  impregnated  with  snlphnrk  acid 
as  to  pollute  the  stream  and  a  neighboring  well  to  such  an 
extent  that  live  stock  will  so  longer  drink  therefrom  and  the 
water  from  the  well  is  rendered  unfit  for  domestic  purposes, 
the  damage  sustained  by  the  riparian  owner  is  measured  by  the 
permanent  injury  to  his  land  as  shown  by  its  diminished  rental 
value  or  the  cost  of  installing  another  stiffident  water  supply. 
Coal  Co,  V.  KoontM,  84. 

MECHANICS'  LIENS  — 

1.  Priority  over  mortgage  ^  Sections  Hsu  and  8542,  General 
Code  —  In  an  action  to  sell  real  estate  .incumbered  1^  mort- 
gage and  mechanics'  liens  under  the  statute  passed  April  16, 
1913  (103  Ohio  Laws,  369),  and  to  marshal  liens  and  dis- 
tribute the  proceeds  thereof,  held:  That  Section  12  of  said 
act  is  inconsistent  and  in  conflict  with  Section  8542,  General 
Code,  and  that  the  provisions  of  said  Section  12  must  prevail 
over  the  conflicting  provisions  of  said  Section  8542.  Lumber 
Co.  V.  Paper  Mill  Co.,  263. 

2.  Mortgage  executed  and  recorded  before  Hens  attached  —  But 
after  improvement  begun  —  Mechanics'  and  materialmen's 
liens,  under  said  act,  are  preferred  to  a  mortgage  given  after 
the  commencement  of  the  improvement  on  the  lands  so  in- 
cumbered, even  though  such  liens  do  not  attach  until  after  the 
execution  and  recording  of  said  mortgage.    lb. 

MINORS - 
Demand  or  notice  not  prerequisite  to  prosecuting  for  failure  to 
provide  for  illegitimate  chiki,  under  Section  13006,  General 
Code.  See  Elem  v.  State,  12. 
Juvenile  court  cannot  take  jurisdiction  where  custody  has  been 
disposed  of  in  divorce  proceedings.  See  Orphan  Asylum  v. 
Soule,  67. 

MISNOMER— 
Effect  of  summoning  grand  juror  by  wrong  initials.    See  Lynch 
V.  State,  16. 
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Mortgages— Moving  Pictures. 

MORTGAGES  — 

Transfer  as  collateral  security  —  Inadvertent  release  by  transferee 
^'Notation  on  record  cancelled  and  Hen  restored — Notice  as 
to  limited  transfers — Where  the  transfer  of  a  mortgage,  which 
is  being  used  as  collateral  security,  is  not  absolute  on  its  face, 
but  is  of  such  a  character  as  to  clearly  show  it  is  a  limited 
transfer,  sufficient  notice  is  afforded  to  one  examining  the 
title  to  the  premises  described  in  the  mortgage  that  the  trans- 
feree is  not  the  absolute  owner  and  has  no  right  to  release  it 
of  record ;  and  a  notation  on  the  mortgage  record,  placed  there 
by  the  mortgagee  and  inadvertently  made  in  the  form  of  a 
full  release,  should  be  stricken  therefrom  and  the  precedence 
of  the  lien  originally  attaching  to  such  mortgage  be  fully  re- 
stored.   Mossop  V.  Bidwell  et  aL,  196. 

Jurisdiction  to  render  judgment  on  cross-petition,  not  obtained  in 
foreclosure  proceeding,  when  —  Right  to  ejectment  after  con- 
dition broken.    See  Stripe  v.  Fireproofing  Co,,  210. 

Priority  of  mechanics'  liens  over  mortgage  executed  and  filed 
before  liens  attached.    See  Lumber  Co.  v.  Paper  Mill  Co,,  253. 

MOTION  TO  QUASH  — 
Insufficient  description  of  weapon  not  ground  for  quashing  in- 
dictment for  homicide,  when.    See  Lynch  v.  State,  16. 

MOTIONS  — 
Motions  by  both  plaintiff  and  defendant  for  directed  verdict, 
not  a  submission  of  case  to  court,  when.    See  City  of  Canton 
V.  Pryke,  364. 

MOTOR  VEHICLES  — 
Jurisdiction  of  justices  of  peace,  under  Section  6308,  General 

Code,  relating  to  actions  for  injuries.    See  Murdoch  v.  Saum, 

250. 
Violation  of  state  speed  law  is  negligence  per  se  —  Section  3490, 

Revised  Statutes,  requiring  drivers  to  give  road  on  meeting 

vehicles,  is  valid.    See  Allen  v.  Smith,  284. 

MOVING  PICTURES - 

Sabbath   desecration  — Moving   picture  show— Theairicai   Per* 

formance  — Section  13049,  General  Code  —  A  moving  picture 

show  is  a  theatrical  performance  and  is  prohibited  on  Sunday 

by  Section  18049.  General  Code  of  Ohio.    Myers  v.  State,  150. 
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Municipal  Corporations  —  Naturalization. 

MUNICIPAL  CORPORATIONS  — 

Special  assessments  cannot  be  levied  in  excess  of  special  bene- 
iits,  without  consent  of  abutting  owners,  when  —  Signing  im- 
provement petition  not  a  waiver,  when  See  Winchell  v. 
Village  of  Dennison,  103. 

Validity  of  stipulation  exempting  abutting  lands  from  assessment 
for  street  improvement  and  maintenance.  See  Vrooman  v. 
City  of  Toledo,  222,  230. 

MUNICIPAL  ORDINANCES  — 
Violation  of  municipal  ordinance  is  negligence  per  se  —  Passen- 
ger alighting  from  street  car  may  presume  that  vehicle  drivers 
obey  laws.    See.  DuBois  v.  Schell,  30. 

MURDER  — 

Insufficient  description  of  weapon  not  ground  for  quashing  in- 
dictment for  homicide,  when.    See  Lynch  v.  State,  16. 

Error  to  permit  coroner  to  relate  statements  of  insane  patients 
as  to  witnessing  homicide,  when.    See  Dawson  v.  State,  130. 

NAMES  — 
Effect  of  summoning  grand  juror  by  wrong  initials.    See  Lynch 
v.  State,  16. 

NATURALIZATION  — 

1.  Jurisdiction  of  state  courts  —  Procedure  and  review-^  The  con- 
gress of  the  United  States  having  by  apt  legislation  conferred 
upon  certain  state  courts  the  power  to  admit  aliens  to  citizen- 
ship and  to  administer  the  naturalization  laws  of  the  country, 
sharing  with  such  courts  the  jurisdiction  of  the  federal  courts 
over  that  subject,  the  power  may  be  exercised  according  to  the 
laws  of  procedure  governing  the  state  courts,  as  an  incident  to 
the  power  conferred,  including  any  right  of  review  to  which  an 
aggrieved  party  may  be  entitled  by  state  law ;  and  this,  although 
such  right  of  review  is  withheld  when  naturalization  laws  are 
administered  in  the  federal  courts.  In  re  Naturalisation  of 
Vura,  334. 

2.  Error  proceedings — Courts  of  appeals — Error  will  He  in  the 
courts  of  appeals  of  Ohio  from  a  judgment  of  the  court  of 
common  pleas  refusing  to  admit  an  alien  to  citizenship.    lb, 

Qerk  of  courts  entitled  to  retain  one-half  of  naturalization  fees, 
under  08  O.  L.,  89.  when.    See  Talbott  v.  State,  ex  rel,  262. 
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Necessaries — Negligence. 

NECESSARIES  — 
Voluntary  payments  for  necessaries,  after  demand,  do  not  pre- 
clude attachment  by  another  creditor,  when.    See  Haas  v.  Haas^ 
125. 

NEGLIGENCE- 

1.  ViolaHon  of  muniapal  ardmanct -^  Negligence  per  se  —  Where 
a  municipal  ordinance  prohibits  drivers  of  rehicles  on  a  public 
street  from  passing  a  street  car  while  such  car  is  standing 
for  the  purpose  of  taking  on  and  discharging  passengers,  it  is 
negligence  per  se  for  the  driver  of  an  automobile  to  pass  such 
car  in  disobedience  of  the  provisions  of  the  ordinance.  DuBois 
V.  Schell,  30. 

2.  Exercise  of  care  —  Passenger  alighting  from  street  car — Pre- 
sumption that  vehicle  drivers  obey  law — While  a  passenger 
alighting  from  such  car  is  not  relieved  from  the  duty  of  using 
ordinary  care,  he  has  the  right  to  act  upon  the  presumption 
that  drivers  of  vehicles  approachuig  the  car  from  whidi  he 
is-  alighting  will  obey  the  law,  and  if,  while  using  ordinary 
care  himself,  he  is  injured  by  a  collision  with  a  vehicle  driven 
past  such  car  in  violation  of  the  provisions  of  the  ordinance 
he  can  recover.    lb, 

8.  Bystander  watching  road-work  —  Killed  by  explosion  of  trac^ 
tion  boiler — Owners  of  engine  not  liable,  when  —  Recovery  of 
damages  cannot  be  had  for  the  death  of  one  who  was  IdUed 
by  the  bursting  of  the  boiler  of  a  traction  engine,  which  was 
being  operated  in  a  lane  near  a  field  where  decedent  was  stand- 
ing at  the  time  of  the  explosion,  and  where  the  decedent  was 
not  an  employe  of  those  owning  and  operating  the  engine,  and 
was  not  present  by  invitation,  but  was  a  mere  onlooker  idly 
watching  the  operation  of  the  engine.  Peters  v.  Howenstein 
et  al„  160. 

4.  Duty  to  look  and  listen  exercised,  when -^Railroad  crossing 
—  The  looking  and  listening  required  at  a  railway  crossing  is 
to  be  exercised  at  such  proximity  to  the  crossing  as  to  make 
sudi  looking  and  listening  effective  without  regard  to  the  dis- 
tance from  the  tracks  of  the  person  so  attempting  to  cross, 
and  this  requires  that  the  looking  be  so  done  as  to  enable  tiie 
person  to  see  that  the  way  is  clear  for  him  to  get  over  the 
tracks  in  safety  before  a  train  within  his  range  of  view  of 
the  tracks,  going  at  the  usual  rate  of  speed  of  fast  trains, 
woukl  reach  the  crossing.    Pennsylvania  Co.  v.  GuUing,  183. 
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Negligence  — Negotiable  Instruments. 

NEGLIGENCE  —  Continued. 

5.  Duty  exercised,  when  —  Negligence  is  not  shown  in  the  case 
of  one  who  looked  when  within  forty  feet  of  tfte  crossing, 
and,  having  a  clear  view  of  the  tracks  for  the  distance  of 
three-quarters  of  a  mile  and  neither  seeing  nor  hearing  an 
approaching  train,  drove  upon  the  crossing  in  go6d  faith  be- 
lieving he  could  safely  cross,  and  in  so  doing  was  struck  by 
a  train.    lb, 

6.  Headlight  display  and  proximate  cause  —  Questions  for  jury, 
when — Whether  the  engine  drawing  the  train  which  struck 
plaintiff  displayed  a  headlight,  as  to  which  there  was  affirma- 
tive testimony  both  for  and  against,  and  whether  a  failure  to 
display  a  headlight  was  the  proximate  cause  of  the  accident, 
were  proper  questions  for  determination  by  the  jury.    lb. 

Competency  and  scope  of  evidence  of  custom  or  practice  of 
employes  to  use  guy-wires  for  support  See  Davidson  v.  Tele- 
phone Co.,  237. 

Violation  of  state  motor-vehicle  speed  law  is  negligence  per  se 
—  Error  to  charge  jury  that  automobile  driver  required  to 
give  road  only  when  consistent  with  his  safety,  when.  See 
Allen  v.  Smith,  284. 

Failure  to  erect  guard  rails  at  bridge  renders  county  liable, 
although  injuries  caused  by  joint  negligence  of  third  party, 
when.    See  Commissioners  v.  Brown,  394. 

Jurisdiction  of  state  courts  in  actions  under  federal  employers' 
liability  act  (36  U.  S.  Stats,  at  Large,  291)— What  railroads 
may  be  served  under  Section  11272,  General  Code.  See  Case- 
bolt  V.  K.  &  M.  Ry.  Co.,  431. 

Section  1465-74,  General  Code  (103  O.  L.,  82),  fixing  liability  of 
employers  not  complying  with  workmen's  compensation  act,  is 
constitutional.    See  State,  ex  rel,  v.  Fassig,  479. 

NEGOTIABLE  INSTRUMENTS  — 
1.  Qualified  indorsement  of  note  by  payee  —  Indorsee  not  mere 
assignee  of  payee  —  Defense  of  mistake  of  character  of  i$utru' 
ment  signed — Maker  liable  to  holder  in  due  course  —  Section 
8143,  General  Code,  construed — The  qualified  indorsement  of 
a  note  "without  recourse"  simply  precludes  the  indorsee  from 
holding  the  indorser  liable  to  him  in  the  event  the  maker  fails 
to  pay  the  note,  and  the  statute  having  reference  to  qualified 
indorsements  in  no  way  changes  the  well-established  principle 
of  law  that  the  purchase  of  commercial  paper  for  value  before 
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Negotiable  Instruments  —  Notes. 

NEGOTIABLE  INSTRUMENTS  —  Continued. 

due,  in  the  absence  of  fraud  or  knowledge  of  any  infirmity 
in  the  instrument  or  defect  in  the  title  thereto,  deprives  the 
maker  of  any  defense.    Bederman  v.  Otisville  State  Bank,  178. 

2.  Defense  of  usury  —  Preponderance  of  etndence  —  In  an  action 
upon  a  promissory  note  the  defense  of  usury  may  be  estab- 
lished by  a  preponderance  of  the  evidence.  Clutch  v.  Ebright, 
449. 

3.  Verdict  for  usurious -interest — Court  may  ignore  same  —  And 
enter  judgment  for  defendant,  when  —  Where  in  such  action 
the  jury  returns  a  verdict  for  defendant  upon  his  cross-peti- 
tion for  recovery  of  usurious  interest,  in  an  amount  in  excess 
of  extinguishment  of  the  principal,  the  court  may  ignore  such 
finding  and  render  a  simple  judgment  for  the  defendant.    76. 

4.  Burden  of  proof — Defense  of  knowledge  of  infirmities — 
Finding  by  jury  conclusive,  when  —  Reversals  on  weight  of 
evidence  —  Where  the  defendant,  in  an  action  on  a  note,  de- 
nies that  the  plaintiff  became  the  owner  in  good  faith  before 
due,  but  on  the  contrary  was  aware  of  infirmity  in  the  note 
and  that  defenses  would  be  interposed  thereto,  and  testimony 
Is  offered  in  support  of  these  allegations,  the  burden  of  proof 
is  cast  upon  the  plaintiff  to  establish  his  title,  if  he  has  not 
already  done  so,  by  affirmative  proof ;  and  where  the  jury  has 
found  that  the  plaintiff  did  not  become  the  owner  of  the  note 
in  good  faith  for  value  before  maturity  and  without  notice 
of  defect  in  the  title  of  the  person  negotiating  it,  a  review- 
ing court  will  not  reverse  the  judgment  as  against  the  weight 
of  the  evidence,  unless  the  court  is  satisfied  upon  the  whole 
record  that  the  judgment  is  manifestly  against  the  evidence. 
Bank  V.  Litt,  439. 

NOTES  — 
Effect  of  qualified  indorsement  of  note  "without  recourse"  and 

rights  of  purchaser  in  due  course.    See  Bederman  v.  Otisviile 

State  Bank,  178. 
Burden  of  proof  where  defense  is  knowledge  of  infirmity  in 

negotiable  instrument  —  Reversal  on  weight  of  evidence.     Sec 

Bank  V.  Litt,  439. 
Defense  of  usury  established  by  preponderance  of  evidence,  when 

—  Court  may  ignore  excess  verdict  for  usurious  interest  and 

render  simple  judgment  for  defendant,  when.    See  Clutch  y. 

Ebright,  449, 
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Notice  — Office  and  Officer. 

NOTICE  — 
Demand  of  notice  not  prerequisite  to  prosecuting  for  faihire  to 
provide  for  illegitimate  child,  under  Section  13006,  General 
Code.    See  Elem  v.  State,  12. 
Inadvertent  release  of  mortgage  by  transferee  and  notice  as  to 
limited  transfer.    See  Mossop  v.  Bidwett  et  al.,  196. 

OFFENSES- 
One  prosecuted  for  a  lesser  offense  is  not  twice  in  jeopardy 
upon  being  prosecuted  for  greater  offense,  when.    See  Crowley 
V.  State,  48. 

OFFICE  AND  OFFICER  — 

Acquiescence  cannot  be  charged  where  person  or  board  without 
jurisdiction  to  act    See  State,  ex  reL,  v.  Holmes,  1. 

Authority  of  county  commissioners  to  act  where  one  member 
dies  and  vacancy  remains  unfilled.  See  State,  ex  reL,  v. 
Davis  et  al.,  43. 

Powers  and  duties  of  governor  and  examining  judge  in  extra- 
dition proceedings  —  Sufficiency  of  information  charging  false 
pretenses.    See  In  re  IVilliams,  65. 

Act  providing  for  appointment  of  county  board  of  education 
(104  O.  L.,  133  et  seq.),  is  constitutional  —  County  board 
authorized  to  transfer  territory  from  a  rural  to  a  village 
school  district,  when.  See  Cline  v.  Martin,  90,  and  fVogoman 
V.  Bd.  of  Edn,,  380. 

Fraud  and  gross  abuse  of  discretion  prerequisite  to  court's  inter- 
ference with  action  of  board  of  education,  when.  See  Cline 
V.  Martin,  90,  Robinson  v.  McDonald  et  al,,  376,  and  Wogoman 
v.  Bd,  of  Edn.,  380. 

Qerk  of  courts  entitled  to  retain  one-half  of  naturalization  fees, 
under  98  O.  L.,  89,  when.    See  TalboU  v.  State,  ex  reL,  262. 

Section  5660,  General  Code,  requiring  certificate  that  funds  are 
available,  applies  to  contracts  for  road  machinery  purchased  by 
township  trustees,  under  Section  3275,  general  Code.  See  Mad 
River  Tp.  v.  Road  Machinery  Co,,  298. 

Mandamus  does  not  lie  to  compel  clerk  of  courts  to  draw  venire 
for  prosecution  under  Section  12475,  General  Code,  before 
justice  of  peace.    See  State,  ex  reL,  v.  Renst,  421. 
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Office  and  Officer  —  Passengers, 

OFFICE  AND  OFFICER  —  Continued. 

Section  2252,  General  Code,  providing  additional  salary  for  com- 
mon pleas  and  superior  judges,  is  constitutional  See  Staie, 
ex  rel,  v.  Rafferty,  463. 

ORDINANCES  — 
Violation  of  municipal  ordinance  is  negligence  per  se  —  Passen- 
ger alighting  from  street  car  may  presume  that  vehicle  drivers 
obey  laws.    See  DuBois  v.  Schell,  30. 

ORDINARY  CARE  — 
Exercise  of  ordinary  care  by  driver  of  automobile  passing  street 

car.    See  DuBois  v.  Schell,  30. 
Exercise  of  duty  of  looking  and  listening  before  crossing  rail- 
way tracks.    See  Pennsylvania  Co.  v.  Gulling,  183. 

PARENT  AND  CHILD  — 

Criminal  law — Failure  to  provide  for  illegitimate  child — Sec^ 
Hon  13008,  General  Code  —  Demand  or  notice  not  prerequisite 
to  prosecution,  when  —  A  parent  who  is  able  by  reason  of 
property,  labor  or  earnings  to  provide  care  or  maintenance  of 
his  or  her  child  under  sixteen  years  of  age,  may  be  convicted 
of  failure  so  to  do  without  proof  of  notice  that  the  child  is 
in  need  or  of  a  demand  or  request  that  such  care  or  main- 
tenance be  provided.    Elem  v.  State,  12. 

Where  an  adopted  daughter  dies,  leaving  child,  such  child  in- 
herits, by  representation,  from  intestate  grandparents,  when. 
See  Krojf  v.  Amrhein  et  al.,  37. 

Juvenile  court  cannot  take  jurisdiction  of  child  whose  custody 
has  been  disposed  of  in  divorce  proceedings.  See  Orphtm 
Asylum  v.  Soule,  67. 

PARTIES - 
Appearance  entered  by  filing  answer  and  failing  to  continue  chal- 
lenge to  jurisdiction,  when.    See  Clippinger  v.  Sturgeon,  2S3. 

PASSENGERS - 
Passenger  alighting  from  street  car  may  presume  that  vehide 
drivers  obey  laws.    See  DuBois  v.  Schell,  30. 
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Pensions  —  Pleading. 

PENSIONS  — 

1.  Acquiescence  in  nonjurisdictiandl  act — Acquiescence  in  the 
action  of  a  person  or  official  board  cannot  be  charged  where 
the  person  or  board  taking  such  action  was  without  power  or 
jurisdiction  to  act    State,  ex  reU,  v.  Holmes,  1. 

2.  Suspension  of  payment — By  board  acting  ivithout  authority  — 
Mandamus  —  Statute  of  limitations — Section  U22Z,  General 
Code  —  Where  a  member  of  the  police  force  has  been  retired 
for  disability  and  placed  on  the  pension  roll,  and  is  thereafter 
suspended  from  said  roll  by  a  board  acting  without  authority, 
his  right  of  action  for  a  writ  of  mandamus  to  compel  the 
issuance  of  a  warrant  for  the  pension  of  which  he  was  thus 
deprived  is  by  analogy  limited  to  the  six  years  from  the  time 
when  his  right  of  action  accrued.    /&. 

3.  Mandamus  proper  remedy  —  A  pension  being  in  the  nature  of 
a  gratuity  there  is  no  legal  liability  for  its  payment  which  can 
be  enforced  in  an  action  for  money,  but  die  remedy  for  re- 
covery of  a  pension,  payment  of  which  has  been  wrongfully 
discontinued,  is  by  mandamus.    lb. 

PERSONAL  PROPERTY  — 
Tenants  in  common  may  execute  joint  will  disposing  of  both 
real  and  personal  property,  when.    See  Ballard  et  al.  v.  Ballard 
et  al,  469. 

PLEA  IN  ABATEMENT - 
Plea  in  abatement  does  not  lie  where  grand  juror  summoned  by 
wrong  initials,  when.    See  Lynch  v.  State,  16. 

PLEA  IN  BAR  — 
One  prosecuted  for  a  lesser  offense  Is  not  twice  in  jeopardy 
upon  being  prosecuted  for  greater  offense,  when.    See  Crotvley 
V.  State,  48. 

PLEADING— 

Insufficient  description  of  weapon  not  ground  for  quashing  in- 
dictment for  homicide,  when.    See  Lynch  v.  State,  16. 

Res  adjudicata  applied  where  party  to  former  action  fails  to 
present  claim  pleaded  in  later  action.    See  Feasel  v.  Feazel,  63. 

Jurisdiction  to  render  judgment  on  cross-petition  not  obtained 
in  foreclosure  proceeding,  when.  See  Stripe  v.  Fireproofing 
Co.,  210.  , 
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Pleading  —  Priority. 

PLEADING—  Continued. 

Appearance  entered  by  filing  answer  and  failing  to  continiie 
diallenge  to  jurisdiction,  when.  See  CHppinger  v.  Sturgeon, 
283. 

Petition  to  recover  for  road  machinery,  purchased  by  township 
trustees,  is  demurrable  in  absence  of  averment  of  certificate 
that  funds  are  available,  when.  See  Mad  River  Tp.  v.  Road 
Machinery  Co,,  298. 

Appearance  not  entered  by  motion  challenging  jurisdiction  in 
attachment,  when  —  Afiidavit  defective,  when.  See  Ditton  v. 
Garment  Co.,  347. 

A  conservancy  court  may  permit  filing  of  amended  petition  elim- 
inating territory,  when.    See  Miami  County  v.  Deeds,  408. 

POLICE  PENSIONS - 
Limitation  for  mandamus  to  secure  pension  for  time  during 
wrongful  suspensioa    See  State,  ex  reL,  v.  Holmes,  1. 

PREPONDERANCE  OF  EVIDENCE  — 
Charge  to  jury  as  to  evidence  required  to  invalidate  will.    See 

Strick  V.  Kiss,  Gdn.,  292. 
Defense  of  usury  established  by  preponderance  of  evidence,  when. 

See  Clutch  v.  Ehright,  449. 

PRESUMPTIONS  — 
Presumption  in  favor  of  finding  by  governor  in  extradition  pro- 
ceedings, not  overcome  by  evidence,  when.    See  In  re  Williams, 
55. 

Courts  will  presume  that  order  of  utilities  commission,  to  erect 
railway  crossing  gates,  is  being  complied  with,  when.  See 
ChUUcothe  Rd.  Co.  v.  N.  &  W.  Ry.  Co.,  161. 

PRINCIPAL  AND  SURETY  — 
Attachment  bond  executed  by  original  receiver  binds  successor^ 
and  trust  fund  liable  to  surety  for  costs,  when.    See  Pugh  ▼. 
Bonding  Co.,  404. 

PRIORITY  — 
Priority  of  mechanics'  liens  over  mortgage  executed  and  filed 
#  before  liens  attached.    See  Lumber  Co.  v.  Paper  MiU  Co,,  258. 
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Privilege— Public  Funds. 

PRIVILEGE— 
Undivorced^  woman  cohabiting  with  defendant  may  testify  for 
state*  when.    See  Lynch  v.  State,  16. 

PROCEEDINGS  IN  ERROR— 
An  alien  who  has  been  refused  citizenship  may  prosecute  error 

to  the  court  of  appeals,  when.    See  In  re  NaturalisaHon  of 

Vura,  334. 
Judgment  on  verdict,  finding  owner  not  a  holder  in  due  course, 

will  not  be  reversed,  when.    See  Bank  v.  Litt,  439. 

PROHIBITION  — 
Termination  of  lease  by  lessee  who  is  refused  saloon  license  on 
ground  that  quota  exhausted.    See  Brewing  Co.  v.  BeaU,  276. 

PROMISSORY  NOTES - 
Effect  of  qualified  indorsement  of  note  "without  recourse"  and 

rights  of  purchaser  in  due  course.    See  Bederman  v.  Otisville 

State  Bank,  178. 
Burden  of  proof  where  defense  is  knowledge  of  infirmity  in 

negotiable  instrument  —  Reversal  on  weight  of  evidence.    See 

Bank  V.  Litt,  439. 
Defense  of  usury  established  by  preponderance  of  evidence,  when 

—  G)urt  may  ignore  excess  verdict  for  usurious  interest  and 

render  simple  judgment  for  defendant,  when.    See  Clutch  v. 

Ehright,  449. 

PROXIMATE  CAUSE— 
Questions  of  display  of  headlight  and  of  proximate  cause  are 
for  determination  of  jury,  when.     See  Pennsylvania  Co,  v. 
Gulling,  183. 

PUBLICATION  — 
A  publication  charging  theft,  by  innuendo,  is  libelous  per  se, 
when.    See  Tratnik  v.  Kalish  et  al.,  258. 

PUBLIC  FUNDS  — 
Section  5660,  General  Code,  requiring  certificate  that  funds  are 
available,  applies  to  contracts  for  road  machinery  purchased  by 
township  trustees,  under  Section  3275,  General  Code.    See  Mad 
River  Tp,  v.  Road  Machinery  Co.,  298. 
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PUBLIC  UTILITIES- 
Jurisdiction  of  courts  to  restrain  location  of  railway  crossing 
gates,  divested  by  Section  549,  General  Code  (103  O.  L^  816), 
in  absence  of  action  by  commission  under  Section  614-67,  Gen- 
eral Code  (102  O.  L.,  570),  when.  See  Chmicothe  Rd.  Co.  v. 
N,  &  W.  Ry.  Co.,  151. 

RAILROADS - 

1.  Public  utilities  commission  —  Authority  to  order  erection  of 
crossing  gates — By  the  provisions  of  Section  588,  (General 
Code,  the  public  utilities  commission  has  authority  to  order 
the  erection  of  a  gate  where  the  tracks  of  a  railroad  cross  a 
public  street  at  grade,  but  such  gate  can  only  be  lawfully  or- 
dered erected  at  such  crossing.  ChiUicothe  Rd.  Co.  v.  N.  &  fV. 
Ry.  Co,,  151. 

2.  Presumption  of  compliance  by  railroad  —  Such  commission, 
being  an  administrative  body,  is  presumed  to  know  whether 
its  order  has  been  obeyed,  and  in  the  absence  of  a  suit  by  it 
to  enforce  such  order  the  courts  will  presume  that  in  the 
opinion  of  the  commission  its  order  has  been  obeyed.    lb. 

3.  Injunction  to  restrain  location  of  gates — Jurisdiction  of 
courts  controlled,  how  ^^  In  absence  of  action  by  commission 

—  When  the  commission  has  ordered  a  gate  placed  at  such 
crossing  and  has  taken  no  steps,  under  the  provisions  of  Sec- 
tion 614-67,  (General  Code  (102  O.  L.,  570),  to  enforce  sudi 
order,  the  courts  will  conclude  that  in  the  opinion  of  the  com- 
mission the  gate  has  been  located  at  the  crossing  and  that 
such  location  of  the  gate  is  the  order  of  the  commission,  and 
hence  the  provisions  of  Section  549,  (kneral  Code  (103  O.  L., 
816),  divest  the  court  of  common  pleas  and  the  court  of 
appeals  of  jurisdiction  to  restrain  the  erection  of  such  gate 
at  such  location  on  the  ground  that  the  gate  was  not  located 
at  the  crossing.    lb. 

Passenger  alighting  from  street  car  may  presume  that  vehicle 

drivers  obey  laws.    See  DuBois  v.  Schell,  30. 
Exercise  of  duty  of  looking  and  listening  before  crossing  tracks 

—  Questions  of  display  of  headlight  and  of  proximate  cause 
are  for  determination  of  jury,  when.  See  Pennsyhatiia  Co. 
v.  Gulling,  183. 
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Railroads— Real  Propeitsr* 

RAILROADS  —  Continued. 
Jurisdiction  of  state  courts  in  actions  under  federal  employers* 
liability  act  (36  U.  S.  Stats,  at  Large,  291)— What  railroads 
may  be  served  under  Section  11272,  General  Code.    See  Case* 
holt  y.K.&  M.  Ry.  Co.,  431. 

RAPE— 

One  prosecuted  for  assault  and  battery  is  not  twice  in  jeopardy 
upon  being  prosecuted  for  assault  with  intent  to  commit  rape, 
when.    See  CrowUy  v.  State,  48. 

REAL  PROPERTY— 
A  contract  to  adopt  and  make  adopted  child  an  heir,  will  be 

enforced  as  against  heirs  at  law,  when.    See  Snyder  v.  ShuttU- 

worth,  137. 
Inadvertent  release  of  mortgage  by  transferee  and  notice  as  to 

limited  transfer.    See  Mossop  v.  Bidwell  et  al„  196. 
Jurisdiction  to  render  judgment  on  cross-petition  not  obtained 

in  foreclosure  proceeding,  when  —  Right  of  mortgagor  to  eject- 
ment after  condition  broken.     See  Stripe  v.  Fireproofing  Co., 

210. 
Validity  of  stipulation  exempting  abutting  lands  from  assessment 

for  street  improvement  and  maintenance.     See   Vrooman  v. 

City  of  Toledo,  222,  230. 
Priority  of  mechanics'  liens  over  mortgage  executed  and  filed 

before  liens  attached.    See  Lumber  Co.  v.  Paper  MUl  Co.,  253. 
In  action  for  breach  of  covenants  against  encumbrances,  parol 

evidence  of  agreement  as  to  unexpired  lease  is  admissible, 

when  —  Promise  to  assume  lien  not  in  conflict  with  warranty, 

when.    Sec  Mc.Kensie  v.  Buchamann,  270. 
Termination  of  lease  by  lessee  who  is  refused  saloon  license  on 

ground  that  quota  exhausted.    See  Brewing  Co.  v.  BeaU,  276. 
Deed  executed  before  suit,  but  not  recorded  until  after  daim 

reduced  to  judgment,  will  not  be  set  aside  for  fraud,  and 

claimant  a  subsequent  creditor,  when.    See  Penick  v,  Penick 

et  al,  416. 
Tenants  in  common  may  execute  joint  will  disposing  of  both 

real  and  personal  property,  when.    See  Ballard  et  al.  v.  Fo/- 

laird  et  al,  469. 


Digitized  by 


Google 


552  INDEX.  [5  App. 

ReceiTtfsliip  -^  R«ai€diC8. 

RECEIVERSHIP - 
Attachment  bond  esteuttd  by  original  receiver  ^Successor  in 
trust  bound  thereby — And  trust  funds  liable  to  surety  for 
costs,  when --^  A  clause  in  a  contract  of  suretyship,  procured 
by  order  of  court  by  a  receiver,  wherein  it  was  agreed  that 
the  surety  should  be  saved  from  costs  and  expenses,  is  bind- 
ing on  the  successor  of  such  receiver  and  the  fund  in  his  hands 
is  liable  therefor,  and  the  claim  does  not  lie  that  such  agree- 
ment was  entered  into  by  the  original  receiver  in  his  individual 
capacity.    Pugh  v.  Bonding  Co.,  404. 

RECORDING— 
Inadvertent  release  of  mortgage  by  transferee  and  notice  as  to 

limited  transfer.    See  Mossop  v.  Bidwell  et  al.,  196. 
Priority  of  mechanics'  liens  over  mortgage  executed  and  recorded 

before  liens  attached.    See  Lumber  Co.  v.  Paper  Mill  Co.,  253. 
Deed  executed  before  suit,  but  not  recorded  until  after  daim 

reduced  to  judgment,   will  not  be  set  aside  for  fraud,  and 

claimant  a  subsequent  creditor,  when.     See  Penick  v.  Penick 

et  al.,  416. 

RELATIONSHIP  — 
Charge  to  jury  as  to  transactions  between  relatives  and  the 
weight  of  their  testimony,  is  erroneous,  when.    See  Crawford 
V.  Merrell,  Trustee,  146. 

REMAINDERS - 
Upon  devise  to  a  son,  during  lifetime,  then  to  his  heirs  in  fee 
simple,  the  remainder  vests,  when  —  "Children"  and  "heirs  of 
the  body"  not  synonymous,  when.    See  McCrea  v.  McCrea,  351. 

REMEDIES  — 
Jurisdiction  of  courts  to  restrain  location  of  railway  crosains 
gates,  divested  by  Section  549,  General  Code  (103  O.  L.,  816). 
in  absence  of  action  by  commission  under  Section  614-67,  Gen- 
eral Code  (102  O.  L.,  570).  when.  See  Chillicothe  Rd.  Co.  v. 
N.  &  W.  Ry.  Co.,  151. 
Default  judgment  cannot  be  collaterally  attacked  on  ground  that 
judge  a  stockholder  in  plaintiff  company,  when.  See  AdUand 
Bank  V.  Houseman,  165. 
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REMEDIES  —  Continued  • 

Right  of  mortgagor  to  ejectment  after  condition  broken.  See 
Stripe  V.  Fireproofing  Co,,  210. 

Stipulation  exempting  abutting  lands  from  assessment  for  street 
improvement  may  be  enforced  by  injunction,  when.  See  Vroo- 
man  v.  City  of  Toledo,  222,  230. 

Injunction  will  lie  against  excessive  issue  of  bonds  for  new 
school  building,  when.    See  Robinson  v.  McDonald  et  aL,  376. 

Mandamus  does  not  lie  to  compel  clerk  of  courts  to  draw  venire 
for  prosecution  under  Section  12475,  General  Code,  before  jus- 
tice of  peace.    See  State,  ex  rei,  v.  Renz,  421. 

REMOVALS  — 
Jurisdiction  de  novo  on  appeal  from  municipal  dvil  service  com- 
mission to  common  pleas  court,  under  Section  436»17a,  General 
Code  (106  O.  L.,  412).    See  Landrey  v.  Harmon,  Mayor,  217. 

REPRESENTATION  — 

.  Where  an  adopted  daughter  dies,  leaving  child,  such  child  in- 
herits, by  representation,  from  intestate  grandparents,  when. 
,     See  Krojf  v.  Amrhein  et  aL,  21. 

RES  ADJUDICATA-- 

Former  judgment  conclusive  —  As  to  matters  entitled  to  be  liti" 
gated,  when  —  General  denial  in  answer  to  former  suit  — 
Failure  to  present  claim  pleaded  in  later  action  —  Where  testi- 
mony as  to  the  claim  now  in  suit  was  offered  and  went  to  the 
jury  in  a  former  trial,  in  which  the  present  plaintiff  was  de- 
fendant and  the  present  defendant  was  plaintiff,  a  reviewing 
court  must  assume  there  was  a  determination  as  to  that  claimed, 
and  the  principle  of  res  adjudicata  applies,  notwithstanding  the 
answer  in  the  former  suit  was  a  general  denial  and  no  affirma- 
tive relief  was  sought  and  no  claim  presented  with  reference 
to  the  account  on  which  recovery  is  sought  in  the  case  at  bar. 
Fea^el  v.  Feaael,  63. 

Ohio  courts  without  jurisdiction  where  court  of  another  state 
has  granted  divorce,  when.  See  Cunningham  v.  Cunningham, 
318. 

RESTORATION  — 
Inadvertent  release  of  mortgage  by  transferee  and  notice  as  to 
limited  transfer.    See  Mossop  v.  Bidwell  et  aL,  196. 
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Reyersals  — Sabbath  Desecration. 

REVERSALS  — 
Application  of  rale  as  to  reversals  on  weight  of  evidence.    See 

Crawford  v.  Merrell,  Trustee,  146. 
Judgment  on  verdict,  finding  owner  not  a  holder  in  due  coarse, 

will  not  be  reversed,  when.    See  Bank  v.  Utt,  439. 

RIPARIAN  OWNERS - 
Measure  of  damages  in  action  by  riparian  owner  for  pollution 
of  stream.    See  Coal  Co,  v.  Koonts,  84. 

ROAD  LAW— 
Violation  of  state  motor-vehicle  speed  taw  is  negligence  per  se 
—  Section  3490,  Revised  Statutes,  requiring  automobile  drivers 
to  give  road  on  meeting  vehicles,  is  valid.    See  AUen  v.  Smith, 
284. 

ROAD  MACHINERY— 
Section  5660,  General  Code,  requiring  certificate  that  funds  are 
available,  applies  to  contracts  for  road  machinery  purchased  by 
township  trastees,   under   Section  3275,   General  Code.     See 
Mad  River  Tp.  v.  Road  Machinery  Co.,  298. 

RURAL  SCHOOLS  — 

Act  providing  for  appointment  of  county  board  of  education 
(104  O.  I^,  138  et  seq,),  is  constitutional  —  Authority  to  trans- 
fer territory  from  a  mral  to  a  village  school  district  See 
Cline  V.  Martin,  90,  and  Wogoman  v.  Bd.  of  Edn.,  880. 

Fraud  or  gross  abuse  of  discretion  prerequisite  to  court's  inter- 
ference with  action  of  board  of  education,  when.  See  Cline 
V.  Martin,  90,  Robinson  v.  McDonald  et  al,  376,  and  Wogo^ 
man  v.  Bd.  of  Edn.,  380. 

Injunction  will  lie  against  excessive  issue  of  bonds  for  new 
school  building,  when.    See  Robinson  v.  McDonald  et  al.,  376. 

SABBATH  DESECRATION  — 
A  moving  picture  show  is  a  theatrical  performance  and  is  pro- 
hibited  on    Sunday   by    Section    13049,    General   Code.      See 
Myers  v.  State,  156, 
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SALARY- 

Limitatioii  for  mandamus  to  secure  pension  for  time  during 
wrongful  suspension.    See  State,  ex  reL,  v.  Holmes,  1. 

Section  2352,  General  Code,  providing  additional  salary  for  com- 
mon pleas  and  superior  judges,  is  ^onstitutionaL  See  State, 
ex  reL,  v.  Rafferty,  463. 

SALES— 
Stallion  ^Breach  of  guaranty  ^  Retmm  and  acceptance  of  an- 
other  ^Conditions  precedent  to  recovery  of  damages,  when-^ 
A  contract  for  the  sale  of  a  stallion  guaranteed  that  he  should 
he  a  ^'satisfactory  sure  breeder,"  provided  he  keeps  in  as  sound 
and  healthy  condition  as  he  now  is  and  has  proper  care  and 
exercise,  and  the  contract  further  provided  that  in  case  of  a 
breach  the  seller  agreed  to  take  the  stallion  back  and  the  pur- 
chaser agreed  to  return  him  and  accept  another  of  equal  value. 
Held:  That  in  the  event  of  a  breach  the  duty  to  return  the 
stallion  was  a  condition  precedent  to  the  right  to  recoup  dam- 
ages in  an  action  brought  to  recover  the  purchase  price.  Bell 
Bros,  V.  Robinson,  454. 

SALOONS - 
Termination  of  lease  by  lessee  who  is  refused  saloon  license  on 
ground  that  quota  exhausted.    See  Brewing  Co,  v.  Beall,  276. 

SCHOOLS- 

1.  Rural  school  code  —  Establishment  of  districts  by  county 
board  of  education  —  Board's  discretion  will  not  be  interfered 
with,  v^en  —  What  is  known  as  the  rural  school  code  confers 
a  broad  discretion  on  the  county  board  of  education  in  the 
matter  of  the  establishment  of  new  school  districts,  and  where 
this  is  done  by  attaching  four  subdistricts  to  a  village  school 
district  a  court  will  not  grant  relief  to  a  complaining  taxpayer 
in  the  absence  of  a  showing  of  fraud  or  an  intentional  abuse 
of  discretion.    Cline  v.  Martin  et  aL,  90. 

2.  Absence  of  abuse  of  discretion  —  There  is  nothing  in  the  evi- 
dence submitted  in  the  case  under  consideration  which  would 
indicate  an  abuse  of  discretion  on  the  part  of  the  county  board, 
and  the  court  would  not  be  justified  in  limiting  by  construction 
the  discretion  so  exercised.    lb. 

8.  Members  of  board  not  county  oMcers-^FziXnTt  of  the  rural 
school  act  to  provide  for  the  election  of  the  members  of  the 
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county  board  of  education  t^  the  peo^  does  not  render  die 
act  invalid,  for  the  reaaoo  that  the  juriidietion  of  members  of 
the  county  board  is  exchisive  of  territory  embraced  in  any 
city  s^ool  district  and^they  are,  therefore,  not  county  officers. 
lb. 

4.  Constitutional  law -^Section  3,  Article  6,  Constitution— FviXi 
power  is  vested  in  the  general  assembly,  under  Section  8  of 
Article  6  of  the  amended  Constitution  of  September,  1912, 
to  provide  for  the  organintion,  administration  and  control  of 
the  public  school  system  of  the  state,  and  the  act  in  question 
is  within  the  limits  of  this  power.    lb, 

5.  Proud  or  gross  abuse  of  discretion  by  board -^Prerequisiie  to 
interference  by  court,  when — ^The  courts  will  not  interfere  with 
a  board  of  education  in  the  transaction  of  its  business,  unless 
it  affirmatively  appears  from  clear  and  convincing  proof  that 
the  acts  complained  of  amount  to  a  gross  and  wanton  abuse 
of  discretion.    Robinson  v.  McDonald  et  al.,  876. 

6.  Bond  issue  for  new  building — Letfy  therefor  excessive,  when 

—  Injunction'^ The  court  finds  that  statutory  provisions  will 
not  permit  of  a  bond  issue  by  the  defendant  special  school 
district  in  excess  of  $18,000  for  the  erection  of  a  new  school 
building,  and  the  issue  of  bonds  in  excess  of  that  amount  is 
enjomed.    lb. 

7.  Constitutional  law — County  board  of  education — Section 
4728  et  seq..  General  Code  —  The  act  of  the  general  assembly 
providing  for  the  appointment  of  a  county  board  of  education 
(104  Ohio  Laws,  133  et  seq.)  is  constitutional.  fVogoman  v. 
Bd.  of  Edn.,  880. 

8.  Fraud  or  gross  abuse  of  discretion  —  Prerequisite  to  interfere 
ence  by  courts,  when  —  Transfer  of  territory — From  rural  to 
village  school  district — The  county  board  of  education  has 
authority  under  said  act  to  transfer  territory  from  a  rural  to 
a  village  school  district,  and  in  the  absence  of  fraud  or  gross 
abuse  of  discretion,  the  courts  cannot  control  or  interfere  with 
the  exercise  of  such  discretion.    lb. 

SERVICE - 
What  railroads  may  be  served  under  Section  11272,  General  Code 

—  Jurisdiction  under  federal  employers'  liability  act  (36  U.  S. 
Stats,  at  Large,  291).    See  CaseboU  v.  K.  &  M.  Ry.  Co.,  4SL 
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SERVICE — Continued. 
Jurisdiction  to  render  judgment  on  cro88-petitk>n,  not  obtamed  in 
foreclosure  proceeding,  when.    See  Stripe  v.  Fireproofing  Co,, 
210. 

SLANDER  AND  LIBEL— 
Publication  that  tradesman  had  suddenly  decided  to  retire  from 

business,  not  libelous  per  se,  when.    See  G.  M,  McKelvey  Co, 

V.  Nanson,  73. 
A  publication  charging  theft,  by  innuendo,  is  libelous  per  se, 

when.    See  Tratnik  v.  Kalish  ef  al.,  258.  ' 

SPEQAL  ASSESSMENTS - 
Special  asseuments  cannot  be  levied  in  excess  of  special  oene- 
fits,  without  consent  of  abutting  owners,  when  —  Signing  im- 
provement petition  not  a  waiver,  when.    See  Wmchell  t.  Vil' 
hge  of  Dennison,  103. 

SPEaFIC  PERFORMANCE— 
An  agreement  by  preferred  stockholders  to  remit  dividends  and 

by  common  stockholders  to  pay  assessments,  may  be  enforced, 

when.    See  Dever  v.  Engineering  Co.,  77. 
A  contract  to  adopt  and  make  adopted  child  an  heir,  will  be 

enforced  as  against  heirs  at  law,  when.    See  Snyder  v.  Shut- 

tleworth,  137. 

SPEED  LAWS  — 
Violation  of  municipal  ordinance  is  negligence  per  si  —  Passen- 
ger alighting  from  str^^et  car,  exercising  ordinary  care,  may 
presume  that  vehicle  drivers  obey  laws.    See  DuBois  v.  Schell, 
80. 

STATUTE  OF  LIMITATION  — 
Section  11222,  General  Code,  applies  to  action  in  mandamus  to 

secure  pension    for  time  during  wrongful   suspension.     See 

State,  ex  reL,  v.  Holmes,  1. 
A  clause  limiting  time  of  suit  on  a  fire  insurance  policy  does 

not  supersede  Section  11233,  General  Code.    See  Cortesi  v.  /»- 

surance  Co,,  109. 
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STATUTES— 

Jurisdiction  dt  novo  on  appeal  from  municipal  civil  service  com*- 
mission  to  common  pleas  court,  under  Section  486-17a,  Gen- 
eral Code  (106  O.  L.,  412).  See  Landrey  v.  Harmon,  Mayor, 
217. 

Jurisdiction  of  courts  to  restrain  location  of  railway  crossing 
gates,  divested  by  Section  549,  General  Code  (103  O.  L.,  816). 
in  absence  of  action  by  commission  under  Section  614-67,  Gen- 
eral Code  (102  O.  L.,  570),  when.  See  Chillicotht  Rd.  Co. 
V.  N.  &  IV.  Ry.  Co.,  161. 

Authority  of  public  utilities  commission  to  order  erection  of 
railway  crossing  gates,  under  Section  588,  (jeneral  Code.  See 
ChiUicothe  Rd,  Co.  v.  N.  &  W.  Ry.  Co.,  151. 

Courts  divested  of  jurisdiction  to  restrain  location  of  railway 
crossing  gates,  in  absence  of  action  by  utilities  commission 
under  Section  614-67,  (General  Code  (102  O,  L.,  670).  See 
ChUlicofhe  Rd.  Co.  v.  N.  &  IV.  Ry.  Co.,  161. 

Section  1465-74,  (kneral  Code  (103  O.  L.,  82),  fixing  liability 
of  employers  not  complying  with  workmen's  compensation  act, 
is  constitutional.    See  State,  ex  rei,  v.  Fassig,  479. 

Juvenile  court,  acting  under  Sections  1647^  1648  and  8031,  Gien- 
eral  Code,  cannot  take  jurisdiction  of  child  whose  custody  has 
been  disposed  of  in  divorce  proceedings.  See  Orphan  Asylum 
V.  Soule,  67. 

Ouses  for  disqualification  of  judge  and  remedy  (Section  1687, 
(General  Code;  103  O.  L.,  417).  See  Ashland  Bank  v.  House- 
man, 165. 

Section  2252,  (jeneral  C^e,  providing  additional  salary  for  com- 
mon pleas  and  superior  judges,  is  constitutional  See  State, 
ex  rel.,  v.  Rafferty,  463. 

Purchase  of  road  machinery,  under  Section  3276,  (jeneral  Code, 
in  absence  of  certificate  that  funds  available.  See  Mad  River 
Tp.  V.  Road  Machinery  Co.,  298. 

Section  3490,  Revised  Statutes,  requiring  automobile  drivers  to 
give  road  on  meeting  vehicles,  is  valid.  See  Allen  v.  Smith, 
284. 

Special  assessments  in  excess  of  special  benefits  not  waived  by 
signing  petition  for  improvement,  under  Section  3836,  (jen- 
eral Code,  when.    See  fVinchett  v.  Village  of  Dennison,  108. 


Digitized  by 


Google 


5  App.]  INDEX.  559 

Sututes. 

STATUTES  —  Continued. 

Section  4728  et  seq..  General  Code  fl04  O.  U,  196),  providing 
for  appointment  of  county  boards  of  education,  is  constitu- 
tional See  Cline  v.  Martin,  90,  and  iVogoman  v.  Bd.  of  Edn., 
380. 

Section  56G0,  General  Code,  requiring  certificate  that  funds  are 
available,  applies  to  contracts  for  road  machinery  purchased 
by  township  trustees,  under  Section  3275,  General  Code.  See 
Mad  River  Tp.  v.  Road  Machinery  Co.,  298. 

Jurisdiction  of  justice  of  peace,  under  Section  6308,  General 
Code,  relating  to  actions  against  motor-vehicle  owners  for 
injuries.    See  Murdock  v.  Saum,  250. 

Failure  to  erect  guard  rails  prescribed  by  Sections  7563  and 
7564,  General  Code,  renders  county  liable,  although  injuries 
caused  by  joint  negligence  of  third  party,  when.  See  Commis- 
sioners V.  Brown,  394. 

Juvenile  court,  acting  under  Section  8031,  General  Code,  cannot 
take  jurisdiction  of  child  whose  custody  has  been  disposed  of 
in  divorce  proceedings.    See  Orphan  Asylum  v.  Soule,  67. 

Effect  of  qualified  endorsement  of  note  "without  recourse,"  under 
Section  8143,  General  Code,  and  rights  of  purchaser  in  due 
course.    See  Bederman  v.  Otisville  State  Bank,  178. 

Provisions  of  Section  8321,  General  Code  (103  O.  L.,  376),  as  to 
when  mechanics'  liens  attach,  prevail  over  Section  8542,  Gen- 
eral Code,  relating  to  mortgages.  See  Lumber.  Co,  v.  Paper 
MUl  Co.,  253. 

Will  not  invalidated  by  witness  subscribing  name  before  that  of 
testator  affixed,  when  otherwise  regularly  executed  under  Sec- 
tion 10505,  General  Code.    See  Slemmons  v.  Toland,  201. 

Illegitimate  children  not  within  terms  "child  or  other  relative," 
used  in  Section  10581,  General  Code.  See  Owens  v.  Humbert, 
Exrx.,  312. 

Section  11222,  General  Code,  applies  to  action  in  mandamus  to 
secure  pension  for  time  during  wrongful  suspension.  See 
State,  ex  reL,  v.  Holmes,  1. 

A  clause  limiting  time  of  suit  on  a  fire  insurance  policy  does 
not  supersede  Section  11233,  General  Code.  Sec  Cortesi  v. 
Insurance  Co.,  109. 

What  railroads  may  be  served  under  Section  11272,  General 
Code  —  Jurisdiction  of  state  courts  under  federal  employers' 
liability  act  (36  U.  S.  Stats,  at  Large,  291).  See  Casebott  v. 
K.  &  M.  Ry.  Co.,  431. 
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STATUTES  —  Continued, 

Three-fourths  jury  law  tSection  11465,  General  Code;  103  O.  L., 
11),  applies  in  action  to  contest  will.  See  Slemmons  v.  Toland, 
201. 

Jurisdiction  of  custody  of  children  in  divorce  proceedings,  under 
Section  11987,  General  Code,  not  divested  by  provisions  of 
juvenile  court  statutes.    See  Orphan  Asylum  r.  Soide,  67. 

Mandamus  does  not  lie  to  compel  clerk  of  courts  to  draw  venire 
for  prosecution  under  Section  12475,  General  Code,  before 
justice  of  peace.    See  State,  ex  reL,  v.  Rens,  421. 

Demand  or  notice  not  prerequisite  to  prosecuting  for  failure  to 
provide  for  illegitimate  child,  under  Section  13008,  General 
Code.    See  Elem  v.  State,  12. 

A  moving  picture  show  is  a  theatrical  performance  and  is  pro- 
hibited on  Sunday  by  Section  13049,  General  Code.  See 
Myers  v.  State,  156. 

Section  13432,  General  Code,  does  not  confer  jurisdiction  on 
justices  of  peace,  mayors,  etc,  but  directs  method  of  procedure 
for  obtaining  juries  —  Mandamus.  .See  State,  ex  rel,  v.  Rens, 
421. 

STOCKHOLDERS  — 
An  agreement  by  preferred  stockholders  to  remit  dividends  and 
by  common  stockholders  to  pay  assessments,  may  be  enforced, 
when.    See  Dever  v.  Engineering  Co,,  77. 

STREAMS  — 
Measure  of  damages  in  action  by  riparian  owner  for  pollution 
of  stream.    See  Coal  Co.  v.  Koonts,  84. 

STREET  ^ILROADS  — 
Passenger  alighting  from  street  car  may  presume  that  vehicle 
drivers  obey  laws.    See  DuBois  v.  Schell,  30. 

STREETS  AND  ALLEYS  — 
1.  Special  assessments  limited  to  special  benefits,  when  —  Special 
assessments  for  the  improvement  of  the  streets  of  a  municipal 
corporation  cannot  be  levied  and  collected  from  property 
bounding  and  abutting  on  such  streets  in  excess  of  the  special 
benefits  accruing  to  such  property  -f raid  sUch  improvement 
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STREETS  AND  ALLEYS  —  Continued 

except  by  the  special  agreement  and  consent  of  the  owner  of 
such  property.    Winchell  v.  Village  of  Dennison,  103. 

2.  Waiver  of  limitation  of  assessment — Signing  petition  for  im- 
provement—  Where  the  owner  of  property  abutting  on  a  street 
in  a  village  signs  a  petition,  with  others,  to  the  council  of 
such  village,  asking  for  the  improvement  of  such  street,  under 
the  provisions  of  Section  3836,  General  Code,  he  thereby  waives 
the  limitation  of  assessments  for  the  method  of  assessment 
designated  in  said  petition,  not,  however,  in  excess  of  the  spe- 
cial benefits  conferred  on  his  property  by  the  construction  of 
such  improvement.    lb. 

3.  Waiver  of  limitation  of  assessment  —  Consent  and  agreement 
of  abutting  owner  essential,  when  —  The  owner  of  a  lot  abut- 
ting on  a  street  in  a  village  may  waive  the  limitation  of  a 
special  assessment  to  the  special  benefits  conferred  on  his  prop- 
erty, but  such  waiver  must  be  with  his  consent  and  agreement, 
either  expressed  or  necessarily  implied.    lb, 

4.  Purchase  of  land  for  boulevard — Consideration — Agreement 
not  to  assess  for  improvement  —  Injunction  by  grantor  — 
Where  a  city,  having  statutory  authority  to  acquire  land  for 
street  purposes  and  assess  the  cost  upon  the  general  tax  list, 
purchases  land  to  be  used  as  a  boulevard,  and  as  a  considera- 
tion for  such  land  agrees  that  such  land  shall  be  improved  for 
boulevard  purposes  within  ten  years  and  that  no  special  tax  or 
assessment  for  the  improvement  thereof  or  the  maintenance 
of  said  boulevard  will  ever  be  levied  or  assessed  against  the 
property  abutting  said  boulevard,  except  such  as  is  levied  in 
the  general  leVy  for  park  purposes,  and  where  the  deed  for 
such  property  is  executed  by  the  grantor  and  delivered  to  the 
city  and  the  city  takes  possession  of  such  land  and  improves 
the  same  in  accordance  with  the  terms  of  the  deed,  it  will  be 
enjoined  from  assessing  the  cost  of  such  improvements  against 
the  abutting  lands  of  the  grantor.  Vrooman  v.  City  of  Toledo, 
222. 

5.  Agreement  to  exempt  for  maintenance  is  void,  when  ^-Th^t 
part  of  such  agreement  providing  that  the  abutting  lands  of 
the  grantor  shall  never  be  assessed  for  the  maintenance  of 
such  boulevard  is  against  public  policy  and  is  void.    lb, 

6.  Dedication — Conditions  —  Public  policy  —  Surrender  of  con* 
trol — A  dedication  of  land  for  streets  may  impose  any  condi- 

36 


Digitized  by 


Google 


562  INDEX.  [5  App. 

Streets  and  Allesrs  —  Survivonhip. 

STREETS  AND  ALLEYS  —  Continued 

tions  not  inconsistent  witii  public  policy  and  which  do  not  take 
the  dedicated  property  from  the  control  of  the  public  authori- 
ties.   Vrooman  v.  City  of  Toledo,  230. 

7.  DedicaUon—Enforcemeni-^ood  faitk^PubUc  ^o/tcy— Dedka^ 
tion  rests  upon  good  faith,  and,  in  so  far  as  good  faith  requires 
the  parties  to  comply  with  a  contract  not  incopsistent  with  a 
sound  public  policy,  the  conditions  contained  in  a  dedication 
will  be  sustained.    lb. 

Jurisdiction  of  courts  to  restrain  location  of  railway  crossing 
gates,  divested  by  Section  549,  General  Code  (103  O.  L.,  816), 
in  absence  of  action  by  commission  under  Section  614-97,  Gen- 
eral Code  (102  O.  L.,  570),  when.  See  ChUUcothe  Rd.  Co.  v. 
N.  &  W.  Ry.  Co.,  151. 

SUMMONS  — 
Effect  of  summoning  grand  juror  by  wrong  initials.    See  Lynch 

V.  State,  16. 
Jurisdiction  to  render  judgment  on  cross-petition  not  obtained  in 

foreclosure  proceeding,  when.    See  Stripe  v.  Fireproofing  Co., 

210. 
What  railroads  may  be  served  under  Section  11272,  General  Code 

^-Jurisdiction  under  federal  employers'  liability  act  (36  U.  S. 

Suts.  at  Large,  291).    See  CaseboU  v.  K.  &  M.  Ry.  Co.,  481. 

SUPERIOR  COURT  JUDGES  — 
Section  2252,  (jcneral  Code,  providing  additional  salary  for  com- 
mon pleas  and  superior  judges,  is  constitutional    See  State, 
ex  rel,  v.  Rafferty,  463. 

SURETYSHIP— 
Attachment  bond  executed  by  original  receiver  binds  successor, 
and  trust  fund  liable  to  surety  for  costs,  when.    See  Pugh  v. 
Bonding  Co.,  404. 

SURVIVORSHIP- 
A  devise  to  an  illegitimate  child  lapses  upon  death  of  devisee, 
who  dies  before  testator,  leaving  children.    See  Owens  v.  Hum^ 
bert,  Exrx.,  312. 
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Suspensions-— Township  Tmitees. 

SUSPENSIONS  — 
Limitation  of  time  for  mandamus  to  secure  pension  for  time 
during  wrongful  suspension.    See  State,  ex  reL,  v.  Holmes,  1. 

TAXATION - 
Validity  of  stipulation  exempting  abutting  lands  from  assessment 

for  street  improvement  and  maintenance.     See  Vrooman  v. 

City  of  Toledo,  222,  230. 
Injunction  will  lie  against  excessive  issue  of  bonds  for  new 

school  building,  when.    See  Robinson  v.  McDonald  et  aL,  376. 

TENANTS  IN  COMMON  — 
Tenants  in  common  may  execute  joint  will  disposing  of  botii 
real  and  personal  property,  when.    See  BaUard  et  al,  v.  BaUard 
et  ai„  469. 

TESTATOR— 
Opinion  of  witness  as  to  testator's  capacity  to  make  will,  in- 
competent, when.    See  Shuey  et  al,  v.  Fink,  359. 

THEATERS  — 
A  moving  picture  show  is  a  theatrical  performance  and  is  pro- 
hibited on  Sunday  by  Section  13049,  General  G>de.    See  Myers 
V.  State,  156. 

THREE-FOURTHS  JURY  — 
Three-fourths  jury  law  (Section  11455,  General  Code;  103  O.  L., 
11),  applies  in  action  to  contest  will.    See  Slemmons  v.  Toland, 


TITLE— 
Inadvertent  release  of  mortgage  by  transferee  and  notice  as  to 
limited  transfer.    See  Mossop  v.  Bidwell  et  al,,  196. 

TOWNSHIP  TRUSTEES  — 
1.  Indebtedness  for  road-building  machinery — Absence  of  cer- 
tificate that  funds  atfaUable  —  Demurrer  to  petition  —  A  peti- 
tion which  attempts  to  state  a  cause  of  action  based  upon  an 
alleged  indebtedness  incurred  by  township  trustees  for  the 
purchase  of  road-building  machinery,  is  subject  to  demurrer, 
in  the  absence  of  an  averment  that  the  provisions  of  Section 
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TOWNSHIP  TRUSTEES  — Continued. 

5600,  General  Code,  have  been  complied  with.  Mad  Rtver  Tp. 
V.  Road  Machinery  Co.,  298. 
2.  Certificate  that  funds  available,  required,  wAen— The  provi- 
sions of  Section  5660,  General  Code,  apply  to  road-building 
machinery  purchased  by  township  trustees^  under  authority  of 
Section  aK275,  General  Code.    lb, 

TRANSFERS  — 
Inadvertent  release  of  mortgage  by  transferee  and  notice  as  to 

limited  transfer.    See  Mossop  v.  Bidwell  et  al,,  196. 
County  board  of  education  is  authorized  to  transfer  territory 

from  a  rural  to  a  village  school  district,  when.    See  CUue  v. 

Martin,  90,  and  Wogoman  v.  Bd.  of  Edn.,  380. 

TRANSLATIONS  — 
Statutes  of  descent  and  distribution  applied  to  will  written  in 
foreign  language,  because  of  uncertainty  in  translations.    See 
Walker  v.  Burtscher  et  al.,  388. 

TRIAL  PRACTICE  — 

Plea  in  abatement  does  not  lie  where  grand  juror  summoned  by 
wrong  initials,  when.    See  Lynch  v.  State,  16. 

Violation  of  municipal  ordinance  is  negligence  per  se  —  Passenger 
alighting  from  street  car  may  presume  that  vehicle  drivers 
obey  laws.    See  DuBois  v.  Schell,  30.     ^ 

Powers  and  duties  of  examining  judge  in  extradition  proceed- 
ings—  Sufficiency  of  information  charging  false  pretenses-— 
Presumption  favoring  finding  by  governor,  not  overcome  by 
evidence,  when.    See  In  re  Williams,  55. 

Error  to  charge  jury  that  publication  that  tradesman  had  sud- 
denly decided  to  retire  from  business,  is  libelous  per  se,  when. 
See  G.  M.  McKelvey  Co.  v.  Nanson,  73. 

Charge  to  jury  as  to  measure  of  damages  in  action  by  riparian 
owner  for  pollution  of  stream.    See  Coal  Co,  v.  Koonts,  84. 

Error  to  direct  verdict  where  facts  necessary  to  determine  issues 
are  in  dispute.    See  Burton  Preston  Co,  v.  Granite  Co,,  117. 

Error  to  permit  coroner  to  relate  statements  of  insane  patients 
as  to  witnessing  homicide,  when.    See  Dawson  v.  State,  130. 

Charge  to  jury  as  to  transactions  between  relatives  and  the 
weight  of  their  testimony,  is  erroneous,  when.  See  Crawford 
V.  MerreU,  Trustee,  146. 
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Application  of  rule  as  to  reversals  on  weight  of  evidence.  See 
Crawford  v.  Merrell,  Trustee,  146. 

Questions  of  display  of  headlight  and  of  proximate  cause  are  for 
determination  of  jury,  when.  See  Pennsylvania  Co,  v.  GuUing, 
183. 

Three-fourths  jury  law  (Section  11455,  General  Code;  103  O.  L., 
11),  applies  in  action  to  contest  will.  See  Slemmons  v.  Toland, 
201. 

Jurisdiction  de  novo  on  appeal  from  municipal  civil  service  com* 
mission  to  common  pleas  court,  under  Section  486-17a^  General 
Code  (103  O.  L.,  412).    See  Landrey  y,  Harmon,  Mayor,  217. 

Appearance  entered  by  filing  answer  and  failing  to  continue  chal- 
lenge to  jurisdiction,  when.    See  CHppinger  v.  Sturgeon,  233. 

Error  to  dismiss  on  ground  that  petition  not  supported  by  evi- 
dence, when.    See  QHppinger  v.  Sturgeon,  233. 
.  Compeliency  and  scope  of  evidence  of  custom  or  practice  of  em- 
ployes to  use  guy-wires  for  support.     See  Davidson  v.  TeU 
epkone  Co,,  237. 

In  action  for  breach  of  covenants  against  encumbrances,  parol 
evidence  of  agreement  as  to  unexpired  lease  is  admissible, 
when.  See  McKenzie  v.  Buchamann,  270. 
.  Violation  of  state  motor-vehicle  speed  laws  is  negligence  per  si  -^ 
Error  to  charge  jury  that  automobile  driver  required  to  give 
road  only  when  consistent  with  his  safety,  when.  See  Allen 
V.  Smith,  284. 

Charge  to  jury  as  to  evidence  required  to  invalidate  will  —  Tes- 
timony as  to  testator's  capacity.    See  Strick  v.  Kiss,  Gdn,,  292. 

In  action  in  equity  to  establish  liens  for  attorneys'  fees,  neither 
party  entitled  to  jury  trial,  when.  See  Walcutt  v.  Huling,  etc., 
326. 

Appearance  not  entered  by  motion  challenging  jurisdiction  in 
attachment,  when  —  Affidavit  defective,  when.  See  Dillon  v. 
Garment  Co,,  847. 

Opinion  of  witness  as  to  testator's  capacity  to  make  will,  incom- 
petent, when.    See  Shuey  et  al.  v.  Fink,  359. 

Motions  by  both  plaintiff  and  defendant  for  directed  verdict,  not 
a  submission  of  case  to  court,  when.  See  City  of  Canton  v. 
Pryke,  364. 

A  conservancy  court  may  permit  filing  of  amended  petition  elim- 
inating territory,  when  —  Court  not  divested  of  jurisdiction  by 
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withdrawal  of  judge  representing  eliminated  territory,  when. 
See  Miami  County  v.  Deeds,  408. 

Mandamus  does  not  lie  to  compel  clerk  of  courts  to  draw  venire 
for  prosecution  under  Section  12475,  General  Code,  before  jus- 
tice of  peace.    See  State,  ex  rei,  v.  Rene,  421. 

Burden  of  proof  where  defense  is  knowledge  of  infirmity  in 
negotiable  instrument  —  Reversal  on  weight  of  evidence  — 
Charge  to  jury.    See  Bank  v.  Utt,  439. 

Defense  of  usury  established  by  preponderance  of  evidence, 
when  —  Court  may  ignore  excess  verdict  for  usurious  interest 
and  render  simple  judgment  for  defendant,  when.  See  Clutch 
V.  Ebright,  449. 

TRUSTEES - 
Section  5660,  General  Code,  requiring  certificate  that  funds  are 
available,  applies  to  contracts  for  road  machinery  purchased  by 
township  trustees,  under  Section  3275,  General  Code.    See  Mad 
Rwer  Tp.  v.  Road  Machinery  Co,,  298. 

USURY— 
Defense  of  usury  established  by  preponderance  of  evidence, 
when  —  Court  may  ignore  excess  verdict  for  usurious  interest 
and  render  simple  judgment  for  defendant,  when.    See  Clutch 
V.  Ebright,  449. 

UTILITIES  — 
Jurisdiction  of  courts  to  restrain  location  of  railway  crossing 
gates,  divested  by  Section  549,  General  Code  (103  O.  L.,  816), 
in  absence  of  action  by  commission  under  Section  614-^,  Gen- 
eral Code  (102  O.  L.,  570),  when.  See  Chillicothe  Rd.  Co.  v. 
N.  &  W.  Ry.  Co.,  151. 

VACANCY— 
Authority  of  county  commissioners  to  act  where  one  member 
dies  and  vacancy  remains  unfilled.    See  State,  ex  reU,  v.  Davis 
et  al.,  43. 

VENIRE  — 
Mandamus  does  not  lie  to  compel  clerk  of  courts  to  draw  venire 
for  prosecution  under   Section   12475,   Ckneral   Code,-  before 
justice  of  peace.    See  State,  ex  rel.,  v.  Rens,  421. 
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VERDICT - 
Judgment  on  verdict,  finding  owner  not  a  holder  in  due  course, 
will  not  be  reversed,  when.    See  Bank  v.  Lift,  439. 

VESTED  REMAINDERS  — 
Upon  devise  to  a  son,  during  lifetime,  then  to  his  heirs  in  fee 
simple,  the  remainder  vests,  when  —  "Children"  and  "heirs  of 
the  body"  not  synonymous,  when.    See  McCrea  v.  McCrea,  351. 

VILLAGE  SCHOOLS- 
County  board  of  education  is  authorized  to  transfer  territory 
from  a  rural  to  a  village  school  district,  when.    See  Cline  v. 
Martin,  90,  and  Wogoman  v.  Bd.  of  Edn.,  380. 

WAIVER  — 

Special  assessments  in.  excess  of  special  benefits  not  waived  by 
signing  petition  for  improvement,  when.  See  Winchell  v.  ViU 
lage  of  Dennison,  103. 

Appearance  entered  by  filing  answer  and  failing  to  continue  chal- 
lenge to  jurisdiction,  when.    See  Clippinger  v.  Sturgeon,  233. 

WARRANTIES  — 

Covenant  against  encumbrance  ^Promise  to  assume  unexpired 
lease— 'Not  inconsistent  with  covenant,  when  —  A  promise  to 
assume  a  lien,  which  is  an  encumbrance  upon  the  property 
conveyed,  is  not  in  conflict  with  or  inconsistent  with  the  cov- 
enant of  warranty  against  encumbrance  contained  in  the  deed, 
but  is  in  effect  a  discharge  of  the  grantor  from  liability  on  the 
covenant  of  warranty  so  far  as  said  lien  is  concerned.  Mc- 
Kensie  v.  Buchamann,  270. 

Return  of  stallion  condition  precedent  to  action  for  damages  for 
breach,  when.    See  Bell  Bros.  v.  Robinson,  454. 

WATERCOURSES - 
Measure  of  damages  in  action  by  riparian  owner  for  pollution  of 
stream.    See  Coed  Co,  v.  Koonts,  84. 

WEAPON - 
Insufficient  description  of  weapon  not  ground  for  quashing  in- 
dictment for  homicide,  when.    See  Lynch  v.  State,  16. 
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WEIGHT  OF  EVIDENCE— 
Application  of  rule  as  to  reversals  on  weight  of  evidence.    See 

Crawford  v.  Merrell,  Trustee,  146. 
Judgment  on  verdict,  finding  owner  not  a  holder  in  due  course, 

will  not  be  reversed,  when.    See  Bank  v.  Litt,  439. 

WILLS  — 

1.  Actions  to  contest — Three-fourths  jury  law  applies  —  Article  1, 
Section  5,  of  the  Constitution,  and  Section  11455,  General  Code 
(103  .0.  L.,  11),  include  actions  to  contest  the  validity  of  a 
will,  and  a  verdict  in  such  actions  may  be  rendered  upon  the 
concurrence  of  three-fourths  or  more  of  the  members  of  the 
jury.    Slemmons  v.  Toland,  201. 

2.  Execution  of  will — Testator  may  sign  after  attesting  witness, 
when — A  will,  otherwise  regularly  executed  in  conformity  with 
the  provisions  of  Section  10505,  General  Code,  is  not  invalidated 
by  the  fact  that  one  of  the  subscribing  witnesses  to  the  will 
signed  as  a  witness  before  the  testator  signed  the  will,  where 
the  signing  was  one  continuous  transaction.    lb, 

3.  Evidence  required  to  invalidate  will — Charge  to  jury  —  Tes- 
timony  as  to  testator^ s  mental  Capacity  —  In  an  action  to  con- 
test the  validity  of  a  will  it  is  necessary  for  the  trial  judge  to 
charge  the  jury,  by  some  appropriate  language,  that  the  evi- 
dence offered  against  the  validity  of  the  will  must  be  sufficient 
to  preponderate  over  the  evidence  offered  in  its  support,  sup- 
plemented by  the  presumption  raised  by  the  statute  by  virtue 
of  the  probate  of  the  will,  before  the  jury  will  be  justified  in 
returning  a  verdict  against  the  validity  of  the  will.  Strick  v. 
Kiss,  Gdn.,  292. 

4.  Devise  to  illegitimate  child  lapses — Upon  death  of  devisee, 
before  testator,  leaving  children  —  Section  1058 1,  General  Code, 
inapplicable  —  Testator's  intention  not  controlling,  when  —  A 
devise  to  an  illegitimate  child,  whose  decease  occurs  prior  to 
that  of  the  testator,  lapses  on  the  death  of  the  legatee,  and  does 
not  pass  to  the  children  of  said  illegitimate  child,  notwith- 
standing the  will  indicates  an  intention  on  the  part  of  the  tes- 
tator that  it  should  pass  to  the  children  of  the  child  of  his 
bounty.    Owens  v.  Humbert,  Exrx.,  312. 

5.  Devise  to  son  during  lifetime  —  Then  to  his  heirs  in  fee  sim- 
ple—  Remainder  vests,  when  —  "Children"  and  "heirs  of  the 
body"  not  synonymous,  when  —  In  a  devise  to  my  son  George 
"during  his  natural  lifetime  only,  and  at  his  death  to  the  heirs 
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of  his  body  in  fee  simple,**  the  words  "in  fee  simple"  are  in- 
consistent with  the  preceding  limitation  "to  the  heirs  of  his 
body"  and  have  the  effect  of  enlarging  the  grant  to  one  of  fee 
simple  in  the  heirs  of  the  body  of  George,  who  therefore  take 
by  purchase,  the  estate  in  remainder  becoming  operative  after 
the  death  of  George  and  when  his  heirs  are  ascertainable.  Mc- 
Crea  v.  McCrea,  35L 

6.  Contest  —  Evidence  —  Capacity  of  testator — Opinion  of  wit- 
ness incompetent,  when  —  In  an  action  to  set  aside  a  will,  the 
question  of  the  mental  capacity  of  the  testator  is  for  the  jury, 
and  it  is  error  to  permit  a  question  to  be  answered  which  calls 
for  the  opinion  of  the  witness  as  to  whether  the  testator  was 
capable  of  making  a  will.    Shuey  et  al.  v.  Fink,  359. 

7.  Void  for  uncertainty — Statutes  of  descent  and  distribution  aP' 
plied,  when — WUl  written  in  foreign  language  ^^Disagreement 
in  translations  —  A  court  will  not  speculate  as  to  the  intention 
of  a  testator  whose  will  was  written  in  a  foreign  language  and 
the  scholars  who  were  called  as  witnesses  did  not  agree  in  their 
translations,  but  in  such  a  case  the  provisions  of  the  statutes  for 
distribution  of  the  property  of  the  decedent  wiU  be  applied. 
Walker  v.  Burtscher  et  al.,  388. 

8.  Most  obinous  meaning  sought  and  adopted,  when  —  Illiterate 
will  —  The  illiterate  will .  involved  in*  the  instant  case  is  con- 
strued by  the  court  in  the  manner  which  gives  to  the  words  and 
sentences  used  the  meaning  which  it  seems  most  probable  the 
testator  intended  to  convey.    Miller  v.  Cline  et  al,  425. 

9.  Validity  of  joint  will  —  Executed  by  tenants  in  common -^De- 
vising  real  and  personal  property  —  Tenants  in  common  of  real 
estate  may  dispose  of  the  same  by  uniting  in  a  single  will,  not 
in  the  nature  of  a  compact,  and  may  by  the  same  instrument 
dispose  of  their  personal  property,  there  being  no  provision  for 
a  legacy  that  would  have  to  be  paid  from  a  fund  to  be  derived 
from  the  property  of  both  without  designating  the  proportion 
in  which  such  legacy  should  be  paid  from  the  property  of  each 
testator,  and  when  the  intention  of  the  testators* can  be  carried 
into  effect  without  practical  difficulty  and  without  confusion  of 
the  properties  of  each  testator.  Ballard  et  al.  v.  Ballard  et  al, 
469. 

Testimony  as  to  testator's  capacity  in  action  to  contest  will.  See 
Strick  V.  Kiss,  Gdn„  296. 
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WORDS  AND  PHRASES  — 
"Children"  and  "heirs  of  the  body"  not  synonymous,  when.    See 

McCrea  v.  McCrea,  351. 
Illegitimate  children  not  within  terms  "child  or  other  relative," 

used  in  Section  10581,  General  Code.    See  Owens  v.  Humbert, 

Exrx,,  312. 
"Take"  means  "theft"  in  action  for  libel,  when.    See  Tratnik  v. 

Kalish  ei  al.,  260. 

WORKMEN'S  COMPENSATION  — 
LiabiUiy  of  noncomplying  employers '^Section  146^4,  General 
Code  —  Constitutional  /otc;  — The  provisions  of  Section  27  of 
the  workmen's  compensation  act  (103  O.  L.,  72),  fixing  the 
liability  of  noncomplying  employers  for  injuries  to  employes 
occurring  in  the  course  of  the  employment,  are  constttutionaL 
State,  ex  reU,  v,  Fassig,  479. 
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